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United States of America 


vs. 

Robert Frazier 


United States of America, 

District of Columbia, ss: j 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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^ones, 
Mrs. 


1 District Court of the United States for the Dis-i 

trie* of Columbia 

Criminal! No. 73806 

1 

United States of America 

. 

v 

I • 

Robert- Frazier, defendant 

I 

Washington, D. C., * 

Wednesday^ October 9 r J94&* 

The above-entitled matter came on for hearing, before Asso¬ 
ciate Justice Henry A. SehweinhauL 

\ 

3 proceedings 

The Deputy Clerk. United States v. Robert Frazier . 

The following members of the jury panel took their seats in 
the jury box: Airs. Florence H. Crawford, Charlotte E. 

James J. Lawlor, John G. Lazarus, William T. Alacld, 
Marjorie E. Alerrick, George AL Alontgomery, Mrs. Catherine 
N. Aloody, Alexander Aloore, William 0. Parker, Walter A. 
Robinson, Joseph Rode. | • 

Alra. Stiles, May it please the Court, ladies and gentlemen 
of the panel, the case we are about to try is one in which the 
defendant, Robert Frazier, is charged in the indictmenjt with 
the violation of Section 2553 (a) of the Internal RevenuejCode, 
which prohibits the purchase, sale, dispensing and distributing 
of certain narcotic drugs, and by the indictment he is charged 
with violation of this section of the Federal Code. 

The defendant is seated at counsel table, and his couhsel is 
Air. Edward Buckley, who is seated by his side. I 

4 1 think you know I am Airs. Stiles, from the jU. S. 
Attorney’s office. 

The Government will call certain witnesses. 

Does your Honor wish me to call these witnesses at this time? 
The Court. I do not care whether you do or not. Aly. Buck- 
ley perhaps does. 

Air. Buckley. I would suggest or ask that she call thejm. 
Mrs. Stiles. Very well. 
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Ladies and gentlemen of the panel. I wish you to look at 
these people as they stand: Officer Ralph W. Harper. .Officer 
L. B. Frye. Officer W. L. Taylor. Mr. Charles W. Cannon. m|. 
Raymond Holt. Mr. Ellis J. Spikcr. Mr. Vernon 0. Trvgstad. 


of the Narcotic Bureau. L. Morrison, of the Narcotic Bureaij, 
Mr. Lee E. Wardell. Mr. Guthrie L. Jones'.' 

Neither of these witnesses is present at the present time, 
ladies and gentlemen of the panel, but they will be here: Mr. 

Albert B. Ground, of the Federal Bureau of Investiga- 
5 tion. Dr. Albert A. Spear. 

Ladies and gentlemen of the panel, do any‘of you 
know the defendant in this case? 

(No response.) 


Mrs. Stiles. Do any of you know Mr. Buckley, his counsel? 


(No response.) 

Mrs. Stiles. Do any of you know me? 

(No. response.) 

Mrs. Stiles. Do you know any of these witnesses whose 
names I have called and who have stood or those who have not 
stood? 

Mrs. Crawford. Yes. ma'am. I know Mr. Ground. 

Mrs. Stiles. How do you know him? Socially or in a busi¬ 
ness way? 

Mrs. Crawford. Business. 


Mrs. Stiles. Where do you work, may I ask you. 

Mrs. Crawford. FBI. 

Mrs. Stiles. Would your working in the FBI and Mr. 
Ground's working in the FBI -influence your decision in thjis 
case, or could you render your decision based solely upon tljie 
evidence? 

Mrs. Crawford. I don’t believe that it wohld make any dif¬ 
ference: I don’t know. 

The Court. Would it embarrass you to Sit in a case }h 
6 which he is a witness? 

Mrs. Crawford. No. 

The Court. Do you think his testimony is likely to influen^fe 
you more than that of some other witness? 

Mrs. Crawford. Well, I don't know. 
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The Court. I am inclined to think that perhaps we had 
better excuse you for this case, because it may worry you vphile 
you are srttifig'in the'box, and that is not a good idea. 

I will excuse-you. without requiring a challenge. 

The- Deputy Clerk. Benjamin Root, will you take seat 
number one in the jury b®K? 

Mrs. Steles. Did you hear the questions I asked of the 
others? Did you hear the questions which I asked .about any 
of the parties? Do you know any of them? 

Mr. Root. No. 

Mrs. Stiles. Do any of you know why you cannot sit’^ipen 
this jury and render a fair and impartial verdict purely updn 
the evidence which is presented, applying to it the law which 
is given to you by His Honor? 

(No response.) 

Mrs. Stiles. Hearing no answer to that question, I talj:e it 
your answer is no. 

Mr. Buckley. How many of the prospective jurors are em¬ 
ployed in the Federal Government? 

(Jurors indicated by raising hands.) 

7 Mr. Buckley. Would any of you prospective jurors 

have any prejudice of any kind against any defendant 
who might be charged with violation of the narcotic law or 1 the 
Narcotic Act? 

(No response.) 

Mr. Buckley. Are any of you immediately related to any 
member of the Metropolitan Police Department or any member 
of the Federal Bureau of Investigation or any narcotic law 
enforcement officer? 

(No response.) 

Mr. Buckley. Would any of you jurors give more weight or 
credence to the testimony of a police officer than you would to 
any other civilian? 

(No response.) 

Mr. Buckley. I take it from your silence you answer would 
be no. 

Mrs. Stiles. The Government is satisfied with the juryl. 

Mr. Buckley: Number 5. 
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The Deputy Clerk. William T. Mack, you are excused from 
serving on the panel. 

Miss Mary B. Staves, will you take seat number 5 in the jury 
box? 

Mrs. Stiles. Did you hear the questions I asked the other 
members of the panel? Do you know any of the parties whose 
names I have called? 

8 (No response.) * v 

Mrs. Stiles. Do you know of any reason why you| 

cannot sit on this jury and render a fair and impartial verdict 
upon the evidence and the law which His Honor will give you? 
(No response.) 

Mrs. Stiles. The Government is satisfied with the jury/ j 
Mr. Buckley. Number 7. 

The Deputy Clerk. Gc >rge M. Montgomery, you are ex4 
cused from serving on this panel. 

Herman F. Starnes, will you take seat number 7 in the jury 
box? 

Mrs. Stiles. Did you hear the questions I asked the otheif 
members? Do you know any of the persons whose names I 
have called? 

(No response.) 

Mrs. Stiles. Do you know of any reason why you cannot and 
should not sit upon this jury and render a fair and impartial! 
verdict Upon the evidence? 

(No response.) 

Mrs. Stiles. The Government is satisfied. 

Mr. Buckley. Number 10. 

The Deputy Clerk. William 0. Parker, you are excused 
from serving on this panel. 

James L. Davis. 

Mr. Davis. I happen to know two gentlemen on ther6. 

9 The Court. Come around, anyway. They may be 
very happy to have you in spite of that. 

Mrs. Stiles. You say you know two of the witnesses? 

Mr. Davis. That is right. 

Mrs. Stiles. Which two? 

Mr. Davis. Mr. Spiker I have worked with, and with Officer 
Taylor. 
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Mrs. Stiles. Would your knowing these gentlemen influence 
your decision in this case? 

Mr. Davis. Well, I would have to hear the evidence firit. I;' 


W’ould: rather not be-embarrassed. 

Mrs. Stiles. You feel you would be embarrassed. 

Mir. Buckley. I submit, iif Your Honor please, if the gentle**: 
man might be embarrassed by a decision later, Ypur Hopor, 
can-challenge him-for cause.. 


The Court. I suppose I should. All right. Mr. Davis. 

The Deputy Clerk. Mr. Davis, you a*e excused from serv¬ 
ing on this panels 

Anna S. Gorman, will you take seat number in the juiy 
box? 

Mrs. Stiles. Did you hear the questions I asked, jMr& 
Gorman? 


Mrs. Gorman. Yes. 

Mrs. Stiles. Do you know any of the persons whose nhmes 
I called? 

10 (There was no response.) 

Mrs. Stiles. Do you know of any reason why you can¬ 
not render a proper verdict based on the evidence and the law? 

(No response.) 

Mrs. Stiles. The Government is satisfied. 

Mr. Buckley. Do any of you jurors now impaneled have 
any prejudice against anyone who might be charged with a 
violation of the narcotic law? 

(No response.) 

Mr. Buckley. Are any of you jurors related to any member 
of the Metropolitan Police Department or a narcotic agent? 

(No response.) 

Mr. Buckley. Are any members of your immediate family 
employed in the Treasury Department? 

Mr. Benjamin Root. My wife is in the Treasury Depart¬ 
ment. 

Mr. Buckley. What branch of the Treasury Department? 

Mr. Root. Secretary’s office. 

Mr. Buckley. Number 11. 

• The Deputy Clerk. Walter A. Robinson, you are excused 
from serving on this, panel. 






(5 ROBERT FRAZIER VS. UNITER STATES ’ j 

• ' . I- 

James H. Stanmore. 

Mrs. Stiles. Have you heard the questions I asked? Do 
you know any of the persons whose names I have called? 

Mr. Stanmore. I know the defendant. * , 

Mrs. Stiles. Do you know him socially? 

II Mr. Stanmore. I have been knowing him for gome 
time. | 

Mrs. Stiles. Your Honor, I think that is cause for this }nan_ 
The Court. I do not think that ipso facto is enough to Exer¬ 
cise that. I do not think it is ample cause. | 

Do you think you can give the defendant and the Govern¬ 
ment a fair trial notwithstanding your acquaintance with the 
defendant in this case? ' I 


Mr. Stanmore. I can, sir. 

The Court. All right. I won’t take action. 

Mrs. Stiles. Number II. j 

The Deputy Clerk. James Stanmore, you are excused fjrom 
serving on the jury panel. 

Clarence A. Yogle, take seat number II in the jury bo^. 

Mrs. Stiles. Did you hear the questions I asked the o^her 
members of the panel? Do you know any of the parties whose 
names I have called? 

(No response.) 

Mrs. Stiles. Do you know of any reason why you cannot 
sit and render a fair and impartial verdict based on the evi-» 
deuce and the law as given to you by your Honor? 

Mr. Vogle. No. 

Mrs. Stiles. The Government is satisfied. 

Mr. Buckley. What is your occupation? 

Mr. Yogle. I am linoleum salesman for asphalt tiling. 
12 The Court. I did not hear you. Salesman? 

i Mr. Vogle. Yes, sir; .for asphalt tiling. j 

The Deputy Clerk. Clarence A. Vogle, you are excused 
from serving on this panel. . , | 

Jason E. Barr, will you take seat number 11 in the jijiry 
b °x? , . j 

Mrs. Stiles. Have you heard the questions I asked? Do 
you know any of the parties whose names I have called? ! 


(No response.) 
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Mrs: Stiles. Dd you know of any reason why you Cannot 
U&id^r a fair and impartial verdict based on the evidence and, 
fh^ Jaw which will be given you by His Honor? 

(No response.) 1 

Mrs. Stiles. The Government is satisfied.-. 

Mr. Buckley. Number 12. 

The Deputy Clerk. Joseph Rode, you are excused from* 
serving on this panel. 

Paul D. M. Leman, take seat number 1*2-in the jury box. ^ . 

Mrs. Stiles. Did you hear the questions I asked, the other 
membens of! the panel?- 

Mr. Leman. Yes. + i 

Mrs. Stiles. You saw the persons, who stood' aiidj yoik heard 
the names I called. Do you know any of those parties? 

Mr. Leman. No. j 

Mrs. Stiles. Do you know of any reason why you 
13. cannot sit on this jury and render a fair and impartial 
verdict based on the evidence, applying to it the la\? 
that will be given to you by His Honor? 

Mr. Leman, No*. 

Mrs. Stiles. The Government is satisfied. f 

Mr. Buckley. Number 6. 

The Deputy Clerk. Mrs. Marjorie E. Merrick, you are 
excused from serving on this panel. 

Margaret T. Lorenz, will you take seat number 6 in the 
jury box? 


Mrs. Stiles. Did you hear the questions I asked the other 
members of the panel? 

Margaret T. Lorenz. I did. 

Mrs. Stiles. You saw the persons who stood and; whose 
names I called? j 

Margaret T. Lorenz. Yes. ma’am. 

Mrs. Stiles. Do you know any of the parties that I called? 

Margaret T. Lorenz. No. 

Mrs. Stiles. You heard the questions that I have asked the 
other people sitting on this jury about rendering a tair and 
impartial verdict. Can you do that? 

Margaret T. Lorenz. Yes. 
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Mrs. Stiles. The Government is satisfied. 

Mr. Buckley. Number 8 . « j 

14 The Deputy Clerk. Mrs. Catherine N. Moody, you 

are excused from serving on this panel. . !• 

The Court. We will recess for five minutes. 

(A short recess was had.) 

The Court. We have a shortage of jurors. We are ijinable 
now to fill the box, because the jurors in the other cauifts^are 
all temporarily engaged. We are quite certain to have them 
by 1:30. 

I have a meeting in my office that I had arranged for today, 
which will keep me tied up until perhaps 2:30, so I thiijk the 
only safe thing to do is to adjourn now until 2:30, and We will 
have jurors by that time. 

You will be excused until 2:30. 

I will have to ask you folks to return at 2:30. I thinlj: per¬ 
haps we can let you go then. Those of you who are members 
of the civil jury panel can be excused until the usual time and 
usual place tomorrow morning. I 

• * • * * . 

15 - Mr. Buckley. If your Honor please, I have m^de a 

little investigation of the impaneling or selection of this 
panel here as well as selection of the other panels sitting} this 
month, and I most respectfully submit that the method} and 
• procedure used in selecting is irregular, and I am goinlg to, 
'move to strike this whole panel, the reason being this: that 
from the inquiries I have made, there were about five hundred 
or five hundred and a few jurors subpenaed—that is, individ¬ 
ually subpenaed to appear here—from which they selectjed a 
sufficient number of jurors here. 

If there were five hundred, they were divided into two 
groups, two hundred fifty for one court and two hundred (fifty 
for another court, and of the two hundred fifty for each cc^urt, 
they were asked how many of those two hundred fifty didj not 
desire to serve as jurors, to raise their hands, so those Who* 
raised their hands were told to step to one side, and out of! the 
remaining number that were left they picked the jurors, and 
the remaining number that were left consisted mostly of Gov- 
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eminent employees and housewives, and; unemployed,. There 
are only a few unemployed, 

16 I know Your Honor has read this case in the Supreme 
Court, Thiel v. Southern Pacific Company. This is. 
not a proper cross-section. 

The Court. The Thiel case holds that it must be showij thgt 
there was a systematic attempt to exclude a certain type oj? 
group of persons. 

Mr. Buckley. It says no matter how much it was dohe m 
good faith, to- keep from harming or injuring- people— 


if 

v - i 


The Court. Good faith or otherwise, there has to be 2i sys¬ 
tematic attempt to exclude a certain type or group of individ¬ 
uals. That is what that case holds, and that is not the situation 
here. 

The Buckley. When those individuals are asked to i step 
to one side, those who do not want to serve, they do not leveh 
give any re.ason. It could easily be that there could be people 
who are making a wage who. if they sat here, could not afford 
to get by on four dollars a day. which is the same principle!that 
is in this case. We do not know what their reason is. There 
•is ho reason given. •. | 

The Court. I am going to deny the motion. You can tyring 
that up in a motion for a new trial if the defendant is convipted. 
I will'deny it now. 

Mr. Buckley. I reserve my point. 

The Court. I am not passing on this at this time, bill it 
may be that if you have merit in your position atj all, 
17 you are too late to raise it at trial time. 

Mr. Buckley. No. I have cases on that. Evtyn if 
it is before the jury, you can raise it in your motion to attest 
judgment. j 

The Court. That is the way it rests, I will deny it T at this 
time. Are you ready to proceed? * ! 

Mr. Buckley. Yes. 

(Counsel for both sides resumed their places at the ^rial 
table, and the following occurred,) 

The Deputy Clerk. James A. Longmore, take seat number 


8 in the jury box. 
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Mrs. Stilus. May it please the Court: Were you in the 
room and did you hear the questions I asked the other mem¬ 
bers of the panel? 

The Court. I do not think any of these jurors did. 

Mrs. Stiles. Then I will identify the case again. 

The Court. You will have to identify the case again. 

Mrs. Stiles. This defendant, whose name is Robert Frazier, 
is charged with violation of the Harrison Narcotic Act, alleged 
to have occurred in the District of Columbia on the 19th day 
of April 1944. 

He is seated at counsel table, and beside him is seated his 
counsel, Mr. Edward Buckley. I 

My name is Mrs. Stiles. I am from the United 

18 States Attorney’s office and will present the case for 
the Government. 

The Government will call certain witnesses, all of whom 
may not at this time be in the room. Your Honor, but I [will 
call their names: Officer Ralph W. Harper, Officer Wj L. 
Taylor. | 

Will you listen to these names and see whether" you kjnow 
the names of. the witnesses? Raymond Holt, Guthrih L. 
Jones, Dr. Albert A. Spear, Officer L. B. Frye. Charlesj W. 
Cannon, Ellis J. Spiker, Vernon 0. Trygstad, of the Narcotic 
Bureau, A. L. Bendon, of the Narcotic Bureau, Mr. Alber| B. 
Ground, of the Federal Bureau of Investigation. Do you 
know any of these persons whose najnes I called? 

Mr. Longmore. No. 

Mrs. Stiles. Do you know the defendant or his counsel? 
Mr. Longmore. No. 

* 

Mrs. Stiles. Or do you know me? 

Mr. Longmore. No. 

Mrs. Stiles. Do you know any reason why you can-. 

19 not sit upon this jury and render a fair and impartial 
verdict upon the evidence and apply to it the law which 

w;ill be given you by His Honor? I take it your answer is no— 
that you know of no reason? 

Mr. LongmDre. Yes. 

Mrs. Stiles. Th^ Government is satisfied. 


I 








<* 0 " 


Mr. Buckley. Are ydu related tetany. member of j the Metro¬ 
politan Police Department? 

Mr. Longmore. No. ! 

i • . •* 

Mr. Buckley. Are you related to any narcotic enforcement 
officer? | - 

Mr. Longmore. No. ! 

Mr. Buckley,. What is your occupation? 

Mr. Longmore. Street car operator. 

Mr. Buckley,. Do you have any prejudice against any©#o* 
who might be charged with violation of the Narcotic Act? 

Mr. Longmore. No. i 

Mrs. Stiles. The Government is satisfied with t(ie jury>, 

Mr.. Buckley. Number 10. | 

The Derutx Cuerk. Anna S. Gorman, you are excused from- 
serving on this panel. V 

William E, Brown, will you take seat number 10 iin the jury 

o ' ' *• ' 1 * • ; -1 : 


box? 


Mrs. Stiles. Did you hear the questions I asked the other 
gentleman? j 

20 Mr. Brown. Yes, I did. 

Mrs. Stiles. Do you know thp parties? Do you know 
the defendant or his counsel? 

Mr. Brown. No. 

Mrs. Stiles. Do you any of the persons whose names 
I have called? j 

Mr. Brown. No. 

Mrs. Stiles. Do you know of any reason why you (pannot sit 
•on this jury and render a fair and impartial verdict upon the 
evidence that will be presented, applying to it the lawj as it will 
foe given to you by His Honor? 

Mr, Brown. No. 

Mrs. Stiles. The Government is ■content. i 

Mr. Buckley. Number 8. 

The Deputy Clerx. James A. Longmore, you are excused 
from serving on this panel. 

Floyd F. Grayson, take seat number 8 in the jury box. 

Mrs. Stiles. Did you hear the questions I asked tjie other, 
gentleman? j 

Mr. Grayson. Yes. 
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Mrs. Stiles. Do you know any of the parties whose names I 
called? 

Mr. Grayson. I do not. 

Mrs. Stiles. Do you know the defendant or his counsel? 

' Mr. Grayson. I do not. 

21 Mrs. Stiles. Do you know of any reason why you c4n-. 
not sit upon this jury and render a fair and impartial 

verdict upon the evidence and apply to it the law as it will be 
given to you by His Honor? 

Mr. Grayson. I do not. 

• __ • l 

Mr. Buckley. Are you related to any member of the Police 
Department? 

Mr. Grayson. I am not. 

Mr. Buckley. Or any narcotic agent? 

Mr. Grayson. No. 

Mr. Buckley. As the jury is now impaneled, how many! of 
the prospective jurors are employed by the Government? 
(Each of the twelve persons in the jury box raised a hand.) 
Mrs. Stiles. The Government is content. 

Mr. Buckley. If Your Honor please, may we approach the 
bench? 

(Counsel for both sides approached the bench, and the fol¬ 
lowing occurred:) 

Mr. Buckley. If Your Honor please, with reference to the 
motion which I made a while ago. moving to strike the whole 
panel. I now find myself in this position. I have exhausted pay 
ten challenges. 

In selecting these different panels on the first Tuesday of 
the month, the Clerk says to the five hundred or two hundred 
fifty, whichever it may be, individuals who are spm- 

22 moned to appear here, from which to pick the juries, 
“All those who do not desire to serve, step to one sicje.”. 

That leaves a batch of Government employees and house¬ 
wives. -/ 

Now. I have exhausted my ten challenges, and here I h^.ve 
twelve Government jurors who are to decide this defendant’s 
case, which is a violation of the Federal statute, being brought 
in a Federal Court, prosecuted by a Federal prosecutor, and the 
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ease is presented by Federal agents. I submit there is reason 
to challenge these people for cause. • ; 1 I 

The Court: I will deny the motion and request at this time 
that you take it up later, in a motion after the verdict, if you' 1 * 

. think it is sound. I do not believe your motion'is soiirid.;' 
Chance has resulted in this jury panel of twelve being composed 

• * l j 

j of Government employees, but the jury list-from which they' • 
by chance were selected is a mixture of Government employee^ 

! and private employees. | ‘ 

Mr. Buckley. But the selection of the different panels of 
twenty-six I submit consisted of an irregularity. I can show 
Your Honor a case that where there is an irregularity, it is pre¬ 
judicial to the defendant. 

The Court. I presume you are making it after the twejlve 
are selected and you have exhausted your challenges. I make 
the same ruling as I did before. Is there anything else? 

23 Mr. Buckley. That is my motion at this time. 

The Court. Very well. 1 

(Counsel for both sides resumed their places at the trial 
table, and the following occurred:) j 

(The following named persons were duly sworn as the jurors 
in this case: Benjamin Root, Charlotte E. Jones. James J. 
Lawlor. John C. Lazarus, Mary B. Staves. Margaret T. Loreijiz, - 
- Herman F. Starnes, Flovd F. Gravson, Alexander Moore, Wfcl- ' 
Barn E. Brown, Jason E. Barr, Paul D. N. Leman.) 

The Deputy Clerk. All witnesses in the case of Robert 
Frazier will retire to the witness Toom immediately. 

| The Court. Proceed. j 


.OPENING STATEMENT ON BEHALF OF THE UNITED STATES OF 

AMERICA 

I 

Mrs. Stiles. May it please the Court, ladies and gentle¬ 
men of the jury, the defendant in this case is charged 
24 with a violation of the Harrison Narcotic Act, speci¬ 
fically Section 2553 (a>) of that Act. The indictment 
in this case reads: 

“That one Robert Frazier on, to wit, the 19th day of Apr^l 
1944, and at and within the District of Columbia aforesaid, 


/ 
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did then and there violate a requirement of Section 2553 (a) 

of the Internal Revenue Code in that he. the said Riobert 

1 

Frazier, did then and there, knowingly, wilfully, unlawfully^ 
and feloniously, purchase, sell, dispense, and distribute i cer¬ 
tain narcotic drug, to wit, 19 one-half grain syrettes of morphine 
tartrate, and 20 one-half grain codeine sulphate tablets, ^hich 
said narcotic drugs were not then and there in or froip the 
original stamped package containing said narcotic d|rugs, 
against the form of the statute in such case made and provided, 
and against the peace and Government of the said Upited 
States.” | ' • 

I would like to say first, ladies and gentlemen of the jury] that 
there is one portion of this indictment that the Government 
is abandoning: in other words, the Government has conjie to 
the conclusion that it does not have sufficient evidence td pre¬ 
sent to you to Support that part of the indictment. That is 
in connection with the 20 one-half grains of codeine sulphate 
tablets: so our case will be based upbn the alleged violation 
'of the statute in connection with 19 one-half grain syrettes 
of morphine tartrate. 

25 Ladies and gentlemen of the jury, the Governmen| will 
present evidence to show that on the day alleged iiji the 
indictment, the 19th day of April 1944. the defendant| was 
: arrested and that he had on his person at that time narcjotics 
which I have just named, the syrettes, the 19 one-half grain 
syrettes of morphine tartrate. 

He had these in a box in his pocket, and he secured the 
permission of the arresting officer to go to the men’s rootn in 
the filling station in the vicinity where he was arrested: Ithat 
while in that men's room he deposited this box containing 
these narcotics in a wastebasket in that room. I am not gjoing 
into detail as to the evidence, but that is roughly what the 
evidence will show. 

If we show you that he did have in his possession these 
syrettps of morphine tartrate, then we will have shown you, 
ladies and gentlemen of the jury, that he has violated this 
tute which the indictment says he has violated, 

I want you to follow very closely the evidence in the qase, 
and I am sure you will, so I will not go into detail as to how 
we will present this evidence. 


sta- 
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Mr. Buckley.. T will reserve our opening statement, j There-, 
dpori—— j 

Ralph W. Harper was called as a? witness*. and, being,first 
duly sworn, was examined and testified as followjs: 

2fi Direct examination by Mrs. Stiles: j 

i Q. Will you state your fiuli name $0r the records 
please. Officer?" 

A. Ralph Walclo Harper. 

Q. Are you attached to the Traffic' Division erf' t^. M$tro-^ 
politan Police? 

A. ‘At that time I was: yes. ! 

Q. That is, on the 19th of April 1944? j 

A. 'That is correct. 

Q. Now, directing your attention to that date, Officer, did 
you see the defendant in this case, Robert Frasier? 

A. I did. j 

Q. Will you tell these ladies and gentlemen of thfe jury 
the ciFCuriistances under which you saw him and justi what 
occurred? 

:A. He was arrested driving a Cadillac automobile for Speed¬ 
ing, and I was riding a motorcycle at the time. 

Mr. Buckle^*. Keep your voice up. Officer, please. 

' The- Witness. He was stopped and I requested his opera¬ 
tor’s permit.- ? | 

• He stated hte didn’t have a permit, and I requested his jregis- 
tration card for the car; took him to the patrol box oil the 
southeast corner of Minnesota Avenue and Benning Road; 
called the traffic records to check to see whether he had ‘a per¬ 
mit or not. 

27 In checking I found that he did not have a valid D. C. 
permit. j 

He was charged with those offenses. 

i 

By Mrs. Stiles: 

Q. Then what, if anything, occurred at that time, Officer? 
A. As soon as I told him- I 

i 

By Mr. Buckley: . j 

Q. Officer, did you say he was charged with those offenses? 
7454; 
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A. That is correct. 

/ 

When I had him at the box he requested to so to the toilet, 
and when I asked him for his registration card he had already 
gotten out of the car. and as he reached back—he was wearing 
his toncoat. and as he reached back toward his hip pocketjto 
get his billfold out of his pocket I saw a larire white bo*— 
what appeared to be a large white box in his left side pockpt. 
As he pulled his coat back, was unbuttoning it. it showed, sprt 
of a flap where I noticed it. Right then he requested to gojto 
the toilet right away. I granted him permission to go into tlhe 
toilet. , ' | 

By the Court: 

Q. Where were you then?* 

A. We were at the box. ! * 

Q. In the street? 

28 A. At the corner: yes. sir. The gas station is on 

that corner and the box is right in front of the station., 

Q. He went into the toilet in the gas station? v 

A. He went into the gas station. Officer Frye was standing 
there at the time. When he came back out I noticed immejdi- 
ately that the box was gone out of his pocket. I called Offijcer 
Frye and told him to go search the toilet right away and se^ if 
he could find the box in there that was similar to this box[ 

He goes into the toilet and he comes back with a box that v[*as 
similar to the box I had seen; but I went back into the toilet 
myself, in company with Officer Frye, and we searched the 
toilet all over. 

I didn’t find another box. It wasn’t in there. 

He was piaced in the patrol wagon and was sent to No.iH 
Precinct. Officer Frye and I opened the box and examinee! it 
in the station- 

By Mrs. Stiles: 

Q. Will you speak up, Officer? I do not know whether th^se 
jurors can hear. 

Mr. Buckley. I can’t hear him. 

By Mrs. Stiles: ' 

Q. Speak as loud as you can. 
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A. 1 sent him in the wagon to the station. I kept 
the box that we had recovered in the toilet in my posses¬ 
sion until we got to No. 11 Precinct Station. 

When* we got to= No. 11 Precinct Station I delivered ihe 
package to Sergeant Taylor, on our Narcotic Squad, and two 
agents from, the Narcotic Bureau in the presence of the defend¬ 
ant.. He deiwed all knowledge of having the box or the box 
being his property whatever. He was changed then. That's, 
about all there is to it. I . 

Q. Officer, you say you turned this over to Sergeant Tag^or 
in the presence of two narcotic agents there? 

A. That is correct. 

Q. Who were those agents? 1 
A. Bendon and Trygstad. 

Mrs. Stiles. Mr. Clerk, will you mark this Government 
Exhibit No. i for Identification? 

(The document was marked “Government Exhibit 1” 
Identification.) 

The Court. While that is being done, will you come up to 
the bench? I do not need you. Mr. Reporter. • 

(After a conference at the bench, the reporter was called and 
the following occurred at the bench:) 

Mr. Buckley. In Mrs. Stiles’ opening statement it is hay 
understanding that she informed the Court and the jury that 
she was going to abandon that portion of the count whjich 
30 refers to* one-half grains of codeine sulphate tablets. 
That is correct? 

Mrs. Stiles. Yes. 

Mr. Buckley. Because of the fact that there were stamps on 
them. 

Mrs. Stiles. No. I said because we had insufficient ejvi- 
dence. 

Mr. Buckley. Because of insufficient evidence. 

Mrs. Stiles. Regarding that particular part of the indict¬ 
ment. 

Mr. Buckley. I object to that, and state as my reason for 
the objection that the description of the articles is joined by 
the conjunctive and by abandoning one portion of it the Gbv- 
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emment is attempting to change the indictment as returned by 
the grand jury. 

The Court. T will overrule the objection, for the reason that 
I think that one can translate what Mrs. Stiles said and put 
it another way and say in effect to the jury that the Government 
would be unable to prove all that it had alleged in the indict¬ 
ment with respect to quantities ot' narcotics. Therefore, if she 
proves anything which constitutes an offense and which is e)n- 
comnassed within the indictment, it will be sufficient. 

Mr. Buckley. Now. when it comes to cross-examination of 
these witnesses, will I be permitted to cross-examine 

31 those witnesses on this portion that she is attempting 
to abandon? My purpose is that is my understanding 

that they did have stamps. Ts that correct? Or am I wrorlg? 
Mrs. Stiles. That they did have? 

Mr. Buckley. Yes: that they did have stamps. 

Mrs. Stiles. Yes: that particular quantity did have. 

The Court. I will rule on that when it comes. 

* * * * «r 

32 By Mrs. Stiles: 

Q. Officer. T show you Government Exhibit No. 1 

33 for Identification, which appears to be a box broken 
down, and ask you if you have ever seen that before 

[handing an article to the witness] ? 

A. That appears to be the box we found in the toilet. It is 
not exactly the way we had- 

By the Court: 

Q. I can’t hear you. 

A. I say. that appears to be the box we had, but it had a back 
on it. and. here is where I initialed it at 3:30 p. m., 4-19-44— 
that was the date—in the No. 11 Precinct Station Housej. in 
the presence of the defendant and Sergeant Taylor, the other 
officers, and myself. 

Q. You did not break up the box? 

A. No. sir. All these papers were on the box. but they were 
taken off the box for test later on. The last time I saw the 
box it was white, but these are the numbers and the initials 
that I printed on there that evening at No. U. 
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By Mrs. Stiles: 

Q. I understand you mean that these white pieces are the* 
coverings on this box that have since been removed'? 

A. That is correct. You notice theyfit the sides [indicating]!. 
Q. I see; yes [indicating]. 

A. And this is the back and the top, which I do kno^- a$$ 
the ones K initialed’. 

34 By the Court: j 

Q. If 1 understand correctly, the original couefitkai ~ 
Of the box was that cardboard with white paper arounet it? 

A. That is right; with these wrappers around it on all Sides. 
It would be just like that on the sides [indicating]. 


By Mrs. Stiles: I 

Q. Officer, you say you examined this box. What did it 
Contain? 

A. It contained 19 small tubes. 4 boxes, a matchbox |with 

v 

2 hypodermic needles, a small hypodermic syringe, aftd a bottle 
Or 2 bottles of some kind of tablets, which Later proved to be 
codeine and morphine. At the time I didn’t know—I wasn’t 
an official on that—didn’t know what was in them. 

Q. I show you Government Exhibit 1-A for Identification, 
'which appears to be four small boxes. Will you tell me if you 
have ever seen them before [handing articles to the witness]? 
A. That is correct. Those are the boxes that were in there 

; and contained 19 small tubes with little needle points on them. 

* * * * * 

42 'Q. Was that the time that you questioned him about 

the box? 

A. I didn’t question him about the box at all. I called— 
as soon as I got to the station I called the Narcotic Bureau and 
called them to send somebody there, and as soon as they came 
over I gave them the box and contents. Then he was ques¬ 
tioned by them in my presence at No. 11 Precinct. 

Q. And the agents that came over there were there while 
you were there; they arrived while you were still at the station? 
A. That is correct. 

Q. In your presence who questioned him about the box? 
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A. He was questioned by all three. Different questions were 
asked him by each one of the narcotic men. I don’t remember 
which ones asked him which questions or which ones 

43 were asked at the time. 

***** 

Q. Do you remember the questions that were asked hip? 
A. He was asked if they were his. That was one of the ques¬ 
tions. and he denied emphatically that he had ever seen ihe 
box or had anything to do with the box whatsoever. 

* * * * * 

47 Q. Mr. Harper, directing your attention to Govern¬ 
ment Exhibit marked “1-A” for Identification, p*e 

these the boxes that the little tubes were taken from? 

A. That is correct. 

Q. And these four boxes here are all similar and alike? 

A. That is correct. 

Q. Directing your attention to one of these four bojces r 

48 marked “Government Exhibit 1-A” for Identification, 
will you read, for the purpose of the record, what it ^ays 

on that box? They are all alike. I presume? 

A. Yes. “Produced by E. R. Squibb & Sons for U. S. Army 
medical purposes.” 

Mrs. Stiles. Will you read louder. Officer? j - 

The Witness. That one is kind of marked out. “Produced.by 
E. R. Squibb <fc Sons for U. S. Army Medical Department. 
Morphine used was property of United States Government}.” 

It is kind of marked out. I can't read it to make it exactly. 
“Produced bv E. R. Squibb Sc Sons for U. S. Army Medical 
Department. Morphine used was property of U. S. Govern¬ 
ment.” 

t 

By Mr. Buckley: 

Q. On the other side of the box is there a serial numbe(r of 
some kind? 

A. “Control: 3D. 41007.” 

Q. Do you know of your.own knowledge what that serial 

number signifies or indicates? 

- 

A. No: I do not. 

Q. With reference to that portion on there which says, “Man¬ 
ufactured by E. R. Squibb Sc Sons,” is that on all of the p^ck- 










ages from which these tubes containing narcotics 
taken? * 


49 A. I have not checked that. I don’t know whe 
is on all of them. 

Q. Well, there they are. Look at them. 

A. Some of these are sealed. 

Mrs. Stiles. Go ahead and open them up. 

The Witness. They all are marked the same. 



I 


By Mr. Buckley: 

Q. Do you know which of those boxes the tubes were taker*j 
from? I 

The Court. What is the question?' 


By Mr. Buckley: 

Q. Which of those four boxes were these tubes containing 
narcotics taken from? j 

A. There were five in each box except one. There was only 
four in one box. 

Q. Those four boxes were in a large cardboard box whijih has 
been broken down or broken up; is that correct? 

A. That is correct. 

Q. There were also other articles in that large cardboard box 
marked “Government Exhibit 1?” 

A. That is correct. There were a matchbox containing two 
hypodermic needles, there was a hypodermic syringe, andj there 
was a tube o’f codeine tablets—tablets marked as codeine. 

Q. Where is that tube of codeine? 

50 A. That I don’t know. 

Q. That tube of codeine had an individual stamp on 

it, did it? 

A. I don’t remember. Mr. Buckley, if it did or not. 

Mrs. Stiles. If Your Honor please, may we approach the 
bench? 

(Counsel for both sides approached the bench, and the fol¬ 
lowing occurred:) 

Mrs. Stiles. I am not sure. This may or may not be proper 
cross-examination. This is a part of the indictment which the 
Government has abandoned. i 







Mr. Buckley. That is the point I am making. I submit 
that she cannot abandon a part of the count where it alleges 
two specific parts. 

The Court. We have passed that. That is behind us now. ! 
The question is whether it is proper cross-examination. 

• Mr. Buckley. On direct examination he testified what he 
found in the box. v 

Mrs. Stiles. I think he did do that. 

The Court. I think so. It seemed all right, too. I think iti 
is within the scope of the direct. ! 

Mr. Buckley. I will tell Your Honor what the purpose of 
it is. This box is prepared by Squibb 6z Company, and this 
box is put up by Squibb & Company. The narcotics in there 
were the property of the United States Government, the 
51 property which was not of Squibb itself. It did not re¬ 
quire stamps on there, since the serial number on here is| 
the serial number which they used or were authorized to us^ 
from the Treasury Department. 

I told Mrs. Stiles some time ago this fellow may have done! 
something, but I doubt if it is something that he was indictee) 
on. 

The Coi*rt. We will see about that. I think this is proper 
cross-examination. 

(Counsel for both sides resumed their places at the tria|l 
table, and the following occurred:) * 

Mr. Buckley. May I have this marked for identification; 
This has not been marked. ' I 

I 

(Article referred to was marked “Defendant's Exhibit 1” fdr 
Identification.) 

Mr. Buckley. Mark this 1-A. 

(Article referred to was marked “Defendant’s Exhibit 1-Af* 
for Identification.) I 


By Mr. Buckley: 

Q- I show you defense exhibit number 1 for identification 
and also defense exhibit 1-A for identification. Is this tufcie 
marked defense “exhibit 1-A" the tube that you refer to as con>- 
ing out of this white cardboard box along with these other foijir 
smaller boxes [handing articles to the witness] ? 

A. That is the tube which I have my initials on; y^s. 











52 Q. Do you kno^v of your own knowledge whether or 
not that tube wa&sealed with the tax stamp? 

A. It was sealed when we got it. | 


By the Court: 

Q. With the tax stamp? 

A. Yes, sir. It has the tax stamp still on it. It ha^ been 
broken for chemical analysis. - j 

Mrs. Stiles. Speak up. please. Officer. 

The Witness. It was sealed up when we got it. Part pf 
the seal was on it. It was broken for chemical analyst late^ 
oh. To my knowledge, it wasn’t broken at the time we 
received it. 


By Mr. Buckley: 

4 Q. I want you to examine that to see if there is anything- 
on there that shows it was the property of the United -States 
Government. 


A. All it says is, “Poison. 20 hypo tablets codeine sulphate. 
U. S. P. warning. May be habit forming. Half grain.' Cau- 


U. S. P. warning. May be habit lornnng. Malt grain, 
tion: For physician’s use only. E. R. Squibb & Son) New 
York.” It has a number, 1D44366. The seal is illegible. 

Q. In this tube there were a number of individual! pills; 
is that correct?. 

A. That is correct. There is still part of them in there. 
53 Q. And the four boxes in this tube were contents of 
the large cardboard box? 

A. That is correct, with a matchbox and- 

Q.. Yes, sir. 


Mr. Buckley. That is all, sir, at this time. 

Redirect examination by Mrs. Stiles: 

Q. May I ask you this question, Officer? Were these boxes 
in which these syrettes were contained—the outer box—were 
there any tax stamps on those? 

A.-No, ma’am; there were not. * 

Q. Only a tax stamp on that tube? 

A. On this small tube. 

Q. Officer, did you take some paper off that? 

A. Only the seal. 


7404751 — 47 - 
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Q. Will you put those back? 

* * * * * 

~ " ! 

54 By Mrs. Stiles: 

Q. Officer, you testified that you took this cardboanjf 
box containing these things that you have identified to numbeb 
II and turned it over to Agents Bendon and Trygstad ancjt 
Sergeant Taylor: is that correct? 

A. That is correct. 

Q. Did the defendant here ever have his hands on this bo 
at any time after it was taken from the waste basket in th 
meiTs room? 

A. No, ma’am; he did not. 

Lawrence Benjamin Frye was called as a witness andt, 

beinff first duly sworn, was examined and testified as follows!: 

! 

Direct examination by Mrs. Stiles: 

Q. Will you state your full name for the record, please; 

• Officer? • | 

A. Lawrence Benjamin Frye. 1 

Q. You are attached to number 11 precinct of the Metron 
politan Police, are you not? 

A. I am. 

Q. Were you so attached on the I9th clay of April 1 
1944? 

55 A. I was. 

Q. Directing your attention to that day, did you see 
the defendant in this case? 

A. Yes, I did. | 

Q. Were you at a filling station near Benning Road on 
that day? j 

A. Yes, I was. ' j 

Q. Officer, will you tell the ladies and gentlemen of the 
jury of the circumstances under which you saw the defendant 
on that day? j 

A. I was standing in front of Cannon’s service station at 1 
Benning Road and Minnesota Avenue about 2:30 in the after¬ 
noon,.and Officer Harper-^-I saw him ride down Benning Roadj 
and clop a car, aiid the driver .of the car he brought back to' 
the patrol box, which is r dn front of Cannon’s service station. 
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. . 

■ After making the call to thfe - station, the defendant came into* 

1 r the rest room—came past me to go to* the rest room, in Cannon^ 

„ service station, and ali this time I was still standing in front. 

Finally the defendant came- to it. Harper had asked me t6> 

\ watch the defendant, because he hadl something in his pocket, 

. •; and after he come out the gas station, to, go in and see whait 
I-could find; - After he’came out of the rest . rooin, I went iik 
. . Q. What, if anything, did you find in this rooni 
■ Officer? ’ - j 

; 56 A. I looked around the rest room to see if there wa|s 
•anything in there, and I finally. Jpoked into-the trash 
i f basket, i Under some paper that had been used there was h 
\ little white-box in the trash basket. 

* ! 

i By the Court: ... .•*. | 

Q. Did the other officer tell you what to look for? Did h|e 
i tell you to look for a white box? 'U 

.■A. No, he didn’t. He told me that the defendant haq -• 
, something bulging out in his pocket, and he thought that ijt 
i was some dope, and to look and see if I could find anything in 
.the trash basket. 

By Mrs. Stiles: . j • 

Q. Officer. did anyone go in the rest rooip with you? ; | 

A. I went hi first, aiid after I discovered the box I came out 
• * . . l ■ 

and got the attendant who was at the station, and took him iiji 

and asked hint if he had seen that box there before. • . ' r 
Q. Officer, I show you Government Exhibit No. 1 for Identi¬ 
fication. which appears to be a box from which paper covets 
have been taken. Will you tell me whether you have ever 
seen that before [handing an object to the witness]? 

A. I have seen this. These are my initials up here 
[indicating]. 

Q. Which are your initials? i 

A. L. B. F. I put my initials on all of these. 

Q. When did you put your initials on those, Officer? 
57 A. After I came out of the rest room with the bo^c 
and in the presence of Officer Harper and myself; after 
we looked into the box I initialed it. 

Q. You say “we looked into the box?” j 
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A. Yes, sir. I 

Q. Did you see what was in the box? | 

A. I did. j 

Q. What was in the box. Officer? 

A. There were some small boxes. There was a matchbox 
with two hypodermic needles, and there were some little bbttles 
containing some sort of liquid. I think. j 

Q. Was there anything else in there. Officer? j 

A. Yes. There were four boxes—four small boxes inside 
the larger box, and there was some codeine—the label on the 
bottle said there was some form of codeine in some of them, 
and I don’t remember the others. ] 

* * * * *| 

59 Q. Officer, when you brought these things oijt of 
the men’s room did you state what you did with tljem? 

You may have. I may have overlooked that. When you 
brought this box out of the men's room what did you do jwith 
them? | 

A. I kept the box until Officer Harper had sent the defend¬ 
ant into the precinct, and with him we looked into the jbox. 
Q. And then did you turn it over to Officer Harper? 

60 A. I did. 

Q. Officer, did you at any time ever hand that box 
to the defendant Frazier? j 

A. No. | 

Mrs. Stiles. You may question, Mr. Buckley. j 

* * * * * ! 

■So Raymond Holt was called as a witness and, being 

first duly sworn, was examined and testified as follojvs: 

I 

Direct examination by Mrs. Stiles: j 

Q. Will you state your full name, please, Mr. H^lt? 
86 A. Raymond Holt. j 

Q. Speak up loudly so all these ladies and gentlenjten 
over here can hear you. I do not think you need to speak into 
that. I do not think it is working. Turn your head this wjay 
' and they can hear better. Where do you live? j 

A. 815 L. 
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Q. Directing your attentipn to April 19, 1944, weye yoij 
working for Mr. Charles W. Cannon.?- 

A. Yes; I was. 

Q. On April 19, 1944, the afternoon of that date, werejyoif 
$t work that day? 

A. Yes; I was.. 

Q. Take your hand down). I am afraid that will quiet tour 
yoice. Did you see the defendant, Robert Frazier, that day? 

A, I did. 

Q. When did you first see him? 

A. When I first seen him Officer harper stopped his car. 


By Mrs. Stiles: 

Q. Where were you at that time? 

87 A. Standing at the station door. 

Q. Go ahead. What happened after that? 

A. When he got to the box Mr. Frazier came over to 


the 

was 


station and came into the wash room, and Officer Frye 
standing at the door, and he said to him, “Follow him.” 

Q. Said to him what? 

A. “Follow him.” 

Q. Who said to him? 

A. Officer Frye? 

Q. Who said that to Officer Frye? Who said. “Follow hiijn”? 
A. Officer Harper, he was calling him, Officer Frye, to follow 
him. 

Q. What did the defendant do then? 

A. He went into the washroom. 

Q. Did you notice anything unusual about him as he wlent 
past you? 

A. Yes. He had on a topcoat, and it seemed to me!his 
pocket—was something in his pocket. 

Mr. Buckley. Keep your voice up. 

The Witness. He seemed to have something in his topepat 
pocket. It was full of something. I don't know what it v}as. 

By Mrs. Stiles: 

• Q. Did you see him go into the men's room? 

A. I did. 
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88 . Q. Did you see anyone come out of the men’s roon^ as 

he went in? 

A. r did: !• 

Q. Did the man who came out of the men’s room come <j>u£ 
before he went in? 

A. Yes. He was going in and this man was coming out. j 
By Mr. Buckley: 

Q. What was that? 

A. He went in and this man was coming out—the insurance- 
man. 

By Mrs. Stiles : 

Q. Did you see the defendant after he came out of the meil’s 
room? 

A. I did. 

Q. Did you notice his appearance at that time? 

A. I did. 

Q. Was it any different from what it was when he went in? 
A. It was. 

Q. Speak up. 

A. It was. His pocket didn’t seem to be bulging as it was. 
His pocket didn’t seem to have anything in it. 

Q. Now. then, did there come a time when you went in tihe 
men's room? 

A. When Officer Frye went in, I went in. i 

89 Q. When was that? 

A. Just as the defendant came out. 

Q. Were you with Officer Frye at the time he was In theije? 
A. I was. 

Q. What, if anything, did you find in that men’s room? 1 
A. Officer Frye looked in the trash can and went through 
the papers and picked up the box and package and walked back 
out to Officer Harper. 

Q. What kind of box? Can you describe it? 

A. No. It was a box about so tall [indicating]., 

Q. What color? 

A. I can’t recall that now. 

Q. You can’t recall the color? 

A. I can’t recall the color of the box. 


I 
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Q. Did you see the contents of the box? 

A.. I did not. 


125 Vernon 0. Trygstad was called as a witness and* 
being first duly sworn, was examined and testified a$ 

follows: ! 

. 

Direct examination by Mfs, Stiles: j 

Q. Will you state your full name, please, Mr. Trygstad?' 

A. Vernon O. Trygstad. 

Q. You are an agent of the Narcotic Bureau, are you not, Hr. 
Trygstad? 

A. Yes, T ani. 

Q. And were on April 19,1944? 

A. Yes, I was, 

Q. Directing your attention to;that date of April 19, 

126 1944. did you go to number 11 precin,ct of the Metro¬ 
politan Police Department? j 

A. Yes, I did. 


128 Q. Now Mr. Trygstad, at number 11 precinct, where 
you received these exhibits you have identified, ^vas 

the defendant present at that time? j 

A. Yes, he was. 

Q. Did he at any time have any of these exhibits you h$,ve 
identified in his hands at the precinct? 

A. No; he did not. j 

Q. Did you have any conversation with him at that tinjie? 
A. Yes, I did. 

Q. Would you tell us what that conversation was, please? 

A. In general? 

Q. No. not generally. I mean in connection w}th 

129 these exhibits that you have identified here. 

A. Yes. 

Q. Did you ask him any questions about them? 

A. I asked him if it belonged to him, and he denied thatj it 
belonged to him. 
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134 Cross-examination by Mr. Buckley: 

Q. Mr. Trygsad, with whom did you go to number JI _ 

station ? 

A. Agent Bendon. 

,Q. When you arrived at number 11 where was the defend¬ 
ant. if you saw him? j 

135 A. He was in a room on the first floor of number }1 
precinct, a room which faces Nichols Avenue. 

***** 

i 

140 Q. When you said “original containers.” you referred 
to these four boxes, on which the name, “E. R. Squibb 
Company. New York,” is? . 

A. That is right. 

Q. On each of those boxes does the sariie number appearj? 
Look at them, first. Then read to the reporter, if you will, 
what number appears on each box [handing articles to the 
witness]. 

A. “Control 3-D-41007.” I 

Q. That appears on all four boxes? 

A. Well, this one is blurred, but you can see it appears to be 
the same. 

Q. “Control 3-D-41007”? I 

A. That is right. 

Q. It was from these boxes that you took the syrettes? 

A. That is correct. - • 

***** 

154 Dr. Albert A. Spear was called as a witness and, 

• being first duly sworn, was examined and testified afe 

follows: 

■ 

Direct -examination by Mrs. Stiles: 

-Q. Will you state your full name, please, Doctor. 

A. Albert A. Spear. 

Q. You are with the United States Chemists Office? 

A. Bureau of Internal Revenue. 

Q. Bureau of Internal Revenue? 

A. Yes. ! 

Q. Doctor, I show you Government Exhibits l-Dj 

155 which is an envelope containing certain syrettes, Govj 
eminent Exhibit No. 2 and 2-A, each of them being 
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envelopes, and ask you if you have seen those before- [handing, 
articles to the witness]. 

A. Yes, ma’am. 

Q. Where did you see those, Doctor, first? j 

A. In the laboratory. * | 

Q. By whom were they turned over to you? 

A- Agent Bendwk. 

Q. Did you make an- analysis of the contents of | those 
syrettes? | 

A. Yes, ma’am. ' j 

Q. What did you find them to be. Doctor? 

A. There were 19 syrettes containing morphine tartrate 
solution of half a grain each. 1 

Q„ Is morphine tartrate a derivative of opium? 

A. That is right. j 

Mrs. Stiles, You may question. j 


Cross-examination by Mr. Buckley: 

Q. Dr. Spear, you made the analysis of these syrettes? 

A. Yes, sir. 

Q.. In Goveramen exhibit 1-D, and did you also ma 
analysis of defense exhibit 1-A [handing an article 
the witness] ? 

A. Yes. sir. 

156 Q. At the time that you made an analysis of the 
contents of this tube, defense exhibit 1-A, what condi¬ 
tion was the tax stamp in on there? 

A. It was intact. I broke it. j 

Q. You broke it? j 

A. Yes. | 

Q. Do you recall on what date you made the analysis as to 
the contents of exhibit 1-A? That is the tube. ! 

A. Let me see the envelope there [indicating]. 

Q. That envelope he has called for is defense-exhibit 2-B? 
A. May 3, 1944. I 

Q. May 3. In the ordinary course of your profession! and 

employment, after making an examination or analysis of the 
contents of exhibits submitted to you for analysis, you make a 
report of your findings, do you not? ! 

74347U—47 5 
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Q. To whom do you submit those reports or to whom do lyou- 
give them? 

A. Oh. I think they all go to the Narcotics Bureau. iThe 
Narcotic Bureau gets them. 

Q. The Narcotic Bureau gets them? 

A. Yes. sir. | 

Q. How soon after May 3. in the ordinary course of business, 
would they receive them? 

157 A. That depends on how busy we are and how Jong' 
it takes to have them written up by the typist. 

Q. Would the Narcotic Bureau have received your refport 
by June 5. in the ordinary course of business, if you mad^ the 
examination May 3? 

A. Well. I could not sav unless T saw a copy of the rebort, 
as to what date it was. It has been two years. 

Q. Do you have a eopy of the report with you? 

A. No. 1 have not. 

Mrs. Stiles. I have a copy [handing a document td Mr. 
Buckley]. 


Bv Mr. Buckley: * 

I 

Q. I show you this. Is that a copy of your report [handing 
a document to the witness] ? 

A. That is right. 

Q. From that report, or copy of your report, are yob able 
to ascertain when that report was written up? 

A. Well, they received it May 13. . I 

Q.* The Narcotic- 

A. The Narcotic Bureau stamp on there is May 15. 

Q. They received it May 15? 

A. Yes. 

Q. Did you appear before the grand jury in this case if 
you recall? 

A. No. sir. 

Mr. Buckley. That is all. 

Mrs. Stiles. That is all. Doctor. 
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By Mr. Buckley r 

Q. Doctor, did you at any time ever have these four smalt 
Boxes, marked Government Exhibit 1-A, in your possession?* 
Look at them [handingarticles to the witness]. 

A. Xo. sir. 

Q. You did not? 

A: Xo; sir. 

i 

Q: When you received these syrettes they werej ini this- 
envelope [indicating]? 

A: That is right, in that envelope there, and I placed them 
in t>hi$ envelope here [indicating]. 

■ Q. They were in the envelope marked “Government Exhibit 
l-D"? 1 

• t C m i 

A. Well, they were not at that time. .1 . 

Q. I mean, they were in this envelope which how is marked 
“Government Exhibit l-D”? 

A. Yes. I 


162 Albert B. Ground was called as a witness ahd, being 

first duly sworn, was examined and testified a^ follows: 

1 

Direct examination by Mrs. Stiles: 

Q. Will you state your full name, please? 

163 A. Albert B. Ground. 

Q. What is your official title. Mr. Ground? 

A! Specialist in fingerprint identification. 

Q. Of the Federal Bureau of Investigation? 

A. Federal Bureau of Investigation. j 


Q. Mr. Ground, was there turned over to you by Mr. 
Trygstad of the Narcotics Bureau certain boxes to mike an ex¬ 
amination of latent fingerprints? 


A. Yes, ma'am. 

4 * « * I • * 

164 Q. I show you Government Exhibit 1-A, Alir. Ground, 
which are four boxes that have been taken apirt numer¬ 
ous times, and ask you if you have seen those before [handing 
articles to the witness]. 

A. 1 have. 
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Q. Where did you first see those?' 

* A. At the same time, in the laboratory of the Federal Bu* 
reau of Investigation in Washington. ! 

Q. I show you Government Exhibit 1-B for Identification 
and ask you if you have seen that before [handing an article to 
the witness]. ' j 

A. I received that at the same time as the other specimen. 
Q. Were there any other specimens that T have nc^t shown 
you that were turned over to you. Mr. Ground? 1 
A. There were some small articles in the box. I believe they 
were in the matchbox. j 

165 Q. They are still there.. Mr. Ground [handing] articles 
to the witness]. j 

A. That is correct: two needles. j 

Q. Now. Mr. Ground, did you examine these articles for 
latent finger prints? j 

A. I did. | 

Q. Did you find on any of them a finger print- 

A. I did. I developed five finger prints. I 

By the Court: | 

Q. What is that? I 

A. I developed five finger prints on one of these boxes. 


166 By Mrs. Stiles: j 

Q. Can you answer this question? It may rjot be 
proper. Were those five finger prints of the same person? 

A. No. ma’am. * j 

Q. Did you examine those finger prints in connection! with 
any known finger prints of any person? 

A. I was requested by Mr. Trygstad to compare any latent 
impressions which may be developed on any of the specimens 
with the finger prints of one Robert Frazier. j 

Q. I show you Government Exhibit No. 3 for Identification 
and ask you if you have seen that finger print card before [hjand- 
ing a document to the witness]. ! 

A. I have. * j 

Q. Are those the known finger prints that you used in ^our 
examination, Mr. Ground? - 
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A. They are. 

Q. Did you find that any finger print on that box w^s the 
finger print contained on this? 

.A. Two of the latent impressions developed on the batch 
I identified with the left thumb pTint appearing on this jfingef 
print card. . j 

* * * * f 

I 

184 PROCEEDINGS 

* . •! i 

,, . . •■ • ' -‘i •• ;;* 

The Court. Members of the jury., I will be occupied ; ht the.y 

outset this morning with some legal questions in, the cas^ now 
on trial. I think I can safely excuse you for a half fiour. 
You can walk around the block in the sunshine, rather th^n sit 
here listening to what I think will be the usual dry legal Ipxgur 
ment. So I will excuse you .until 10:45. 1 

(The jury left the court room.), ] 



* # * * * 

' . . I. 

(Some other matters were heard, after which, with thei juiy 
still out of the courtroom, the following occurred:) j 
The Court. Do you have any more evidence? j 

Mrs. Stiles. No. Mr. Buckley will stipulate that the finger 
print card identified by the Marshal is the finger print card of 
this defendant, Robert Frazier, and I want to enter my exhibits. 
That is all. S 

The Court. You want to argue your motion, do you? I 
Mr. Buckley. Yes. sir. j 

The Court. Very well. Proceed. I will take up the question 
first of the so-called amendment which you say the District 
Attorney cannot make to the indictment. 

1S5 Mr. Buckley. With respect to that point, sir, I vfant 
to say that this indictment, as Your Honor know^, is 
in one count, and in one count it alleges that the defendant 
purchased morphine and codeine tablets, which drugs w[ere 
not then and there in the original stamped package. 

Mrs. Stiles in her opening statement informed the Cojurt 
and the jury that she was going to abandon the portion whjich 
referred to the 20 one-half grains of codeine sulphate tablets 
because there was not sufficient evidence to proceed with that 
part of the indictment. j 
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I submit, if the Court please, that where she inforrps the jury 
of that and says there is not sufficient evidence an4 that she 
is going to abandon that portion of that count, she as the pros¬ 
ecutor is attempting to amend the indictment as ijt was re¬ 
turned by the grand jury, because after your Honor charges 
the jury and Your Honor goes out. that jury has to cpme back 
and return a verdict of either guilty or not guilty or tjhat they 
cannot agree. 

When the jurv is asked by the Clerk if they are agreed upon 
a verdict as to the onlv count there is in the indictment, they 
will have to say either guilty or not guilty. They caijnot say 
guiltv as to a portion of it and not guilty as to another! That 

I • 

verdict would not be a valid verdict. I 

Since these are two separate and distinct narcotics. Tjsubmit 
they should have been put in two separate counjts. 

1S6 From the evidence on the stand by the chemjist. his 
analysis was made and his report was made sonje time 
around the 4th of May. and he says that a few days latipr that 
report would have been in the hands of the narcotic ^gents. 
The indictment was not returned, I do not think, until! about 
the middle of June. ! 

Now. those agents knew that a portion of these narcotics' 
had on them a tax paid stamp for codeine. They kne^’ that 
because they would not present the matter to the grand jury 
until there was an analysis made. Regardless of that, 1 , they 
still go before the grand jury and insert in the same <pount 
something that they know should not have been put in tjhere. 

The Court. The agents do not do that. The District At¬ 
torney draws the indictment. 

Mr. Buckley. I understand that, but they should havb ad¬ 
vised the District Attorney’s office that these codeine tablets 
should not be included in this indictment, because of the fact 

i 

that they had a tax paid stamp on them. Instead of that, 
that was not done, and instead of putting it in two separate 
counts, because they are different articles, they put them into 
the one count. I 

Mrs. Stiles comes around now and attempts to correct that 
which should have been corrected by the District Attorney in 
the grand jury, and it is my position that she cannot chaJige 
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this, because when that jury- comes back they have"tof 
187 say guilty or not guilty. The record will show, ijf, he 
is guilty of the one count in the indictment, that he 
possessed these articles. That is what the record itself will 
show. This being a revenue statute, he is therefore liable for 

a tax on that record, and you cannot go behind this rec6rd-l- 

The Court. That record plus this one which ‘the reporter 
makes tells the story. 

Mr. Buckley. Xo. sir. If is that record, thaf he is foluhd •' 
guilty. That verdict cannot be split up. 

The Court. I am familiar with the Bain case. Do you hjav^' 
any other? You mentioned the other day a West Virginia cjase, 
which I have not been able to find. j 

Mr. Buckley. I beg your pardon? 

The Court. I thought the other day you mentioned a W\est 
Virginia case. I have been unable to find it. 

Mr. Buckley. It is United States v. Clayton, Circuit CcAirt" 
of Appeals. Fourth Circuit, found in 2S4 Federal Reporter) at 
537. ’ | 

The Court. What are the facts, Mr. Buckley? 

Mr. Buckley. I gather from this. Your Honor, that it} & 
a perjury case, there were several answers to questions in a 
driving while drunk case which the defendant Clayton An¬ 
swered under oath.. 

i 

In that case he was indicted for perjury, and the perjtjry 
was based on the fact that his answers were not the 

i 

I8S proper, true answers to the questions propounded to 
him and that he knew he was committing perjui|y. 
However, in the indictment there*was one count setting forth 
several different perjuries that he had committed, his answers 
being different ones, at the same testimony, same trial, aijid 
all. and because the jury found him guilty of certain perjuries 
and not guilty of other perjuries, which were in the one count 
indictment against him. the Court says: { 

“An indictment for perjury may embrace in a single count 
all the particulars in which defendant is alleged to have swofn 
falsely; but each fact sworn to should be stated in distinct and 
separate assignments, and each traversed, so that if either 
assignment is proved the indictment will be sustained.’’ j 
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If these two different classes of narcotics were put in seuarjate 
counts and she wanted to abandon one. the others would have 
sustained the indictment. But here, where she is attempting 
to abandon one. T submit that will not sustain the indictment. 

The Court. If the indictment had charged—a larceny 'in¬ 
dictment—that the defendant a SI00 bill, a wrist watch, and 
a radio, and the Government finds at trial time that it cannot 
prove he stole the radio, do you contend the indictment faljs? 

Mr. Buckley. No. sir: not there, because it is) a 

189 question of amount. The $100 bill alone would be 
sufficient to convict that defendant of grand larreijy. 

The Court. The morphine here convicts him. if at all, jof 
this offense, does it not? What is the difference between t)ie 
hypothetical case I have- 

Mr. Buckley. One is the amount, sir. In the hypotheti¬ 
cal case you just mentioned, if they alleged $10.000- 

The Court. I am not talking about an indictment in one 
count. The charge is larr/enrv of three items- 

Mr. Buckley. All the Government ever has to prove in| a 
larceny case is that the value of whatever is stolen amounts 
to $50 or more. 

The Court. What is the difference between that and thi|s? 
All the Government has to do here—is this not so—is to prove 
that he got certain narcotic drugs. Now. they name two. mor¬ 
phine and cpdeine. They cannot prove the codeine. Th^y 
can prove the morphine. He has committed an offense if thk£ 
is so. it seems to me. I do not see any difference. 

Mr.- Buckley. In the larceny case the indictment would lj>e 
for grand larceny. If two of those articles could not be provejn ’ 
and the remaining article is a .$100 bill, he is guilty of grand 
larceny. On the record it will show he is guilty of grand 
larceny; There is no tax to be placed against him. He is 
guilty of grand larceny, because he stole something of thje 
value of $50 or more. But here when the jury comes 

190 back and says guilty, that verdict cannot be qualified 
in any way. 

The Court. You would have an absolute, complete defensje 
of any claim against him by the Internal Revenue Bureaq 
for the codeine, because this record is made, and the record 
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shows that tie -Government abandoned that and admitj it 
Cannot prove that, so there is no basis for & claim against him 
„ for that. I 

I get your point. I have read tfite cases on it. I did pot 
think, personally, there was anything to it. Then t thought 
about it a little bit and thought perhaps you did have soipe- 
thing. I have cases here which have convinced me completely 
that thereJs nothing to that point. Do you have any other 
point you want to raise? j 

Mr. Buckley. Yes, sir. If Your Honor pleases, the ohe 
count indictment is based on Section 2553 (a) of the Internal 

Revenue Act.- 1 I 

The Court. What is the title and the section? 

Mr. Buckley. 2553 (a), Title 26. j 

The Court. Is that the only statutory reference you are 
going to cite? j 

Mr. Buckley. No. sir; and 3220—which 2553 refers to— 
and 3221. 2553 (a) reads as follows: 

“It shall be unlawful for any person to purchase, sell, dis¬ 
pense. or distribute any of the drugs mentioned in Sectiojn 
2550 (a) except in the original stamped package or 
191 from the original stamped package; and the absence 

appropriate tax paid stamps for any of the aforesaid 
drugs shall be priiha facie evidence of a violation of this sub¬ 
section by the person in whose possession same may be foundj; 
and the possession of any original stamped package containinjg 
any of the aforesaid drugs by any person who has not registered 
and paid special taxes as required by Sections 3221 and 3220 
shall’ be prima facie evidence of liability to such special tax.'’ 
If the Court please, it is my position, with respect to thes^ 

packages- j 

The Court, (to the Deputy Marshal). See that the jurjr 
does not come in. i 

Mr. Buckley. Mrs. Stiles says she is going to abandon the 
part about codeine. I submit, sir. with respect to these othei* 
boxes, that the contents of these boxes were prepared by E. Rl 
S quibb & Sons. j 

The uniform narcotic law says that any manufacturer, pro* 
ducer, compounder, and so forth, when he manufactures or 
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The Court. What do y.ou say. Mrs. Stiles?* 

Mrs. Stiles. As I understand Mr. Buckley’s contention, it is 
that because these syrettes were made only for the Govern¬ 
ment’s use. and therefore required no tax stamp, being nliade 
for the Government’s use. this man had a right to ijiave 

195 them; that he has not violated this statute, which pays 
it shall be unlawful for any person to have nontax paid 

narcotics in his possession. 

Your Honor. I contend that this statute governs such a j?ase 
as that. This man had no riaht to possession of these thijngs. 
They were not stamped. Therefore, they come within (this 
statute. Just because they did not have to be stamped because 
they were made only for the Government, and the Govern¬ 
ment’s use only, is no shield that he can crawl out fromjthe 
possession of it. which we have shown he had. 

As far as the codeine is concerned, we have abandoned tfiat. 
, The Court. This has been puzzling me all through the case. 
The indictment charges that he did not at that time purchase, 
sell, dispense, and distribute. Your proof shows he possessed. 

Mrs. Stiles. Yes, Your Honor, and the first part of that 
statute savs: 

* i 

“And the absence of appropriate tax paid stamps for ^ny- 
of the aforesaid drugs shall be prima facie evidence of a viola¬ 
tion of this subsection by the person in whose possession sajme 
may be found.” 

In other words, it is up to him to explain what he was dojing 
with these narcotics. 

i 

Mr. Buckley. May I read from American Jurispru- 

196 deuce, on page S54. Volume 17? 

“Prosecutions for violations of regulations. Posses- 

. 1 

sion of a drug is not and cannot lawfully be made prima fgcie 
evidence of a violation of the Harrison Narcotic Act. but mjak- 
ing the possession of a narcotic drug which does not bear the]re¬ 
quired stamp prima facie evidence of its purchase other tljan 
that from the original stamped package.” I- 

There is no presumption in this case of that. Presumption 
belongs only to people who have heroine or morphine tablets, 
or something in the original control numbers on the box. 'ij'he 
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agent himself put, “Removed from original container” on there. 
That is what the agent wrote. j 

The Court. Is that Section 834 or page 834? 

Mr. Buckley. It is page 854, Volume 17, American Juris¬ 
prudence. 

The presumption attaches only when narcotics are found 
that are not in a stamped packaged or not from the original 
stamped package. 

The Court. That is what I ivant to ask you about. This hox 
seems to comply with the law. Your indictment charges thal 
these drugs were not then and there in or from the original 
stamped package. Is this not an original stamped package;? 

Mrs. Stiles. It is the original package, but it is not a tax 
stamped package, which is what the law contemplates, 
197 because they were not made for public use. They wjere 
made for the use of the Government only. Therefore, 
no tax stamps were put on them. 

1 know what confuses Your Honor, and it confuses me, too, 
but I have satisfied myself that this is an unusual example 
of narcotics that we found in the possession of the defendant/ 

Mr. Buckley. This is the original stamped package. 

Mrs. Stiles. The original package, but it is not the original 
stamped package. There is no stamp oh it. There never ijiad 
to be a stamp on it, because it was made for the use of the Gov¬ 
ernment. because it was made for the use of the boys, to pu1[ in 
the first aid kits, to save their lives when they were wounded. 

. . It is our contention that, although it is a tax law primarily, 
it is designed to stop the circulation of narcotics. This comes 
within this statute, because this man had in his possession th^se 
narcotics, and he gives us a prima facie case. Iu other words, 
he has them, they are not tax stamps, and the fact that they 
did not have to have tax stamps on them makes no difference. 
That is our position. 

The Court. Have you got a case that fits this one factually? 

Mrs. Stiles. No. sir. There has never been one. j so 
19S far as I know, that has been exactly like this, wh^re 
something has been purely for the Government, as th^se 
were. It is my understanding—I think Mr. Buckley will cor¬ 
rect me if I am wrong- 





- v 

• ? -^Bp 

. '**• ■ ■ . l ^-. ..!.•:*• ••-; <w.. -.-v.* 


44 ROBERT FRAZIER VS. UNITED STATES • 

| 

The Court. Suppose he had been in the Army and hpd 
gotten one of these as a soldier. I do not know how th^y 
passed them out. but presuming for the moment that he did 
have it. he would not be guilty of an offense if he got ope. 
Is it your position that being in possession of them puts tjhe 
burden on him to explain how he got them? 

Mrs. Stiles. Definitely, that is our position, Your Hon^r. 
I do not care who he was- 

Mr. Buckley. Your Honor, when they are in or from jthe 
original' stamped package, there is no burden on this man to 
show anything. She alleges in the indictment that he pur¬ 
chased them. The law presumes that he purchased them. If 
they are not in or from the original stamped package, thajfc is 
the presumption. Here they are in the original stambed 
package, taken out by agents who send them to the chemjist, 
and he so states in this paper. 

The Court. This is the part that puzzles me, and it puzzles 
me quite a lot. They may be in the original package; t^iey 
are not in the original stamped package. 

Mr. Buckley. If Your Honor please, in or from the original 
stamped package. Certainly, when Squibb puts tljiose 
199 narcotics—Squibb is not bootlegging. They hacj to 

come from Squibb's original stamped package. 

The Court. As I gather, Squibb did not have to put [any 
stamps on them at all because they were conveying them toj the 
United States Government. 

Mr. Buckley. That is correct, but when Squibb.manufac¬ 
tured. when Squibb took those and manufactured them ‘into 
syrettes. Squibb is not dealing with bootleg narcotics- j 

Mrs. Stiles. Your Honor, it is my recollection- 

Mr. Buckley. You can rest assured that when Squibb (puts 
anything out. he is going to comply with the law. 

She is alleging purchase now. I told Mrs. Stiles a long time 
ago, “This indictment, in my opinion, will never stand! up. 
The man was indicted wrong. The man should have been in¬ 
dicted for possession of Government property, or something, 
but not this.” 

Mrs. Stiles. If Your Honor please, as I understand the last 
contention of Mr. Buckley, it was that when Squibb lkiade 
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these syrettes for thq Government’s use, it made them from 
narcotics that had a tax stamp on them—that is, from th4 drug. 

It says on this box, “Produced by E. R. Squibb & Sons for 
U. S. Army Medical Department. Morphine used was prop¬ 
erty of United States Government.” 

If I interpret that statement correctly, they! were 
200 using morphine belonging to the United States |at the 
time they made those syrettes. 

Mr. Buckley. It does not matter to whom the morphine*' 
belongs. The question is, Is this container classified as an 
original package? 

Mrs. Stiles. But not original stamped package. 

Mr. Buckley. There is no stamp ori' this. If you g|> to a 
pharmacist and have a prescription filled for morphine sulphate 
tablets, you get a label on it. There is no stamp on it. Mrs. 
Stiles has never seen the stamp on it. because it is the original 
stamped package. It is considered that, because the druggist 
who fills that prescription has a register number, the sa|me as 
this control box, and his number is on that box. 

Your Honor has never seen a prescription filled by a druggist • 
with a stamp on it. If Your Honor gives that prescription bot¬ 
tle to me, and it is found on me, and it has that serial n limber,' 

I 

I cannot be prosecuted for it. 

Mrs. Stiles knows the situation: “Removed from original 
container, original box. 4-20-44.” 

The Court. “The original” used in that sense means the box 

. ! 
they got from him. That is all that means. 

I do not know the answer right now. I am going to overrule 
your motion, and I am going to ask each of you, pi the 
event of. conviction, to brief it for me on a motion for 
201. a new trial. I just do not know' the answer now. JThere- 
fore, I am not going to guess against the Government, 
but whatever I do today is a guess. 

Mr. Buckley. 1 will be very glad to brief it. 

The Court. I will deny the motion and let you put in your 
proof. As I say, you can argue it on a motion for a ney trial. 
Are you going to put on any evidence? 

Mr. Buckley. No, sir. My contention is that therp is no 
presumption here. „ 


i 
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The Court. Because I am puzzled about this' t it follows that 
I am puzzled on how to charge this jury. Are you prepared 
to submit a request for instructions on the law of this case, or 
do you want some time to get it together? 1 
Mrs. Stiles. Your Honor. I have not any together. Of 
course, it was my belief that Your Honor would be justified in 
charging them on this second part of the statute, which says 
that if we have shown that there are no appropriate tax paid 
stamps on these morphine syrettes, we have shbwn a prima 
facie case against the defendant, which he must explain. That 
is. he must explain his having these narcotics. Otherwise he is 
guilty of a violation of this statute. 1 

Mr. Buckley. Is it Mrs. Stiles’ contention that if a man has 
a prescription filled by Maxwell Sz Tennyson of morphine 
sulphate tablets in his pocket and. because there are no 
202 stamps on it. even though they have a register number 
or control number, that because there are nd stamps on 
it he is liable to be prosecuted? That is her contention—be¬ 
cause there are no stamps. Certainly that is not sound. 

The Court. I will give you some time. Mrs. Stiles. Ito prepare 
an instruction for me on the law*. I do not know howl to charge 
this jury this morning, and I certainly ought to knbw before 
you argue the case, because I do not want you to argue one.- 
thing and have me charge another thing. , 

Mr. Buckley. Will Your Honor give us time tb prepare: 
prayers? ; 

The Court. Suppose I recess until 1:30. Will an hour do? 
Is that enough for you? ; 

Mrs. Stiles. I think so, Your Honor. I will do my best in 
that time. \ 

The Court. How about it. Mr. Buckley? ( 

Mrs. Stiles. Now that Your Honor has placed the (burden 
on me of having the charge, I think I would like to have Enough 
time. ( 

Mr. Buckley. Is it possible to continue the mattej' over 
until tomorrow morning to submit these prayers? 1 

The Court. Perhaps we could. I could get another ca^e this 
afternoon. I won’t be here tomorrow morning. I won’t con¬ 
vene tomorrow’ until 1:30. We have a General Term i|;oday 


1 
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at 12:30 that will last until 2. Surely, you cojiltj 

203 give me whatever you have by the end of today, so that 
I can charge the jury at 1:30 tomorrow. I will do thlat. 

I think it is a serious question; I really do. It may be simple, 
but it does not seem so to me. 

Mrs. Stiles. I will admit it is a new’ question. Your Honbr. 

The Court. It may be that it is new and simple, but for t]he 
moment I do not think it is new or simple. I will give y^u.. 
the rest of the, day. Have fpr mp by 3 o’clock this afternoon-* 
the instructions you think I should give. That will give ine 
time tonight to work on it. I will do whatever I can in the* 
meanwhile. We will reconvene in this case at 1:30 tomorrow 
afternoon. 

Mr. Buckley. This is one section of the law which t^xe 
Government has to allege—that is, knowledge. 

The Court. You mean the statute requires knowledge?. j 

Mr. Buckley. Yes, sir: the statute does. 

The Court. Which one? 

Mr. Buckley. 2353 (a). I can show you cases. Knowledge- 
must be alleged. 

The Court. You mean there is no presumption to take cajre 
of it? ! 






.4 


II 


Mr. Buckley. Xo, sir. ] 

The Court. You say it must be alleged? 

Mr. Buckley. Yes. sir. 

204 The Court. It is alleged. 

° i 

Mr. Buckley. It must be alleged that', knowingly, he ' 
did it. ' | 

The Court. You mean that it has got to be proved? There 
is no presumption to take care of it? 

Mr. Buckley. Xo. sir; there is no presumption. It takes 
care of it as far as selling is concerned. Anyone w : ho handlejs 
it or sells it does so at his own peril, but here there is the pos¬ 
session only, and the law is that since so.many people have tp 
order stuff from manufacturers and they resell it, if it is not 
properly stamped they are not liable unless you can provb 
knowledge on their part. I 

The Court. Draw’ up your instructions as you wish me tp 
charge them, and cite the law. 

• 7454711—47--7 ' I 
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Mrs. Stiles.- May I have a copy of them? 

The Court. Yes: you each exchange them. 

(The jury entered the courtroom, and the following- 
occurred:) 

The Court. Members of the jury, in the case now on trial-1, 
there is a legal question in connection with the case which I 
have not been able to resolve in my mind,-and I must therefore- 
excuse you until tomorrow. 

Now. so far as you are concerned, I will ask you to report 
here at 1:30 tomorrow—not tomorrw morning, but at 1:3(X? 
Take your seats in the box at that time. 


213 Robert Frazier, the defendant, was called as a wit¬ 
ness and. being first duly sworn, was examined anjd: 
testified as follows: 


Q- 

A. 

214 


Direct examination By Mr. Buckley: 

What is your full name? 

Robert Frazier. 

Q. Now. keep your voice up so the last lady on th 
end can hear you. Robert Frazier? 

A. Yes. 


e, 


Q. Where do you live? 

A. 4922 Central Avenue Northeast. 

Q. Were you living there on the 19th of April 1944? 

A. I was. 

Q. Directing your attention to the afternoon, approximately 
2 o'clock of that day. did there come a time when you were art- 
rested by a motorcycle officer for speeding on Benning Road? 

A. I was. 

Q. Were you taken to a patrol box by the officer? 

A. I was. 

Q. Did there come a time at this patrol box that the officelr 
permitted you to leave him and go to a rest room? 

A. He did. 

Q. At the time you left the officer did you have in your posf 
session a certain cardboard box? 

A. I did. 

Q. When you left the rest room and went outside again did 
you still have the cardboard box with you? 








A. No: I did not. . 

Q. Tell the Court and the ladies and gentlemen of the jury 
what you did with the cardboard box. 

A. Well. I got rid of the cardboard box- j .. 

215 Q. What did you do with it? Where did you debosif 

itt ... ... .. . : | .. 

The Court. Keep your voice up, please, so I can hear yoil/ 
too. . j 

By Mr. Buckley: j 

Q. Speak loudly. 

A. I say. I did away with the box. 

By the Court: 

Q. The question is; what did you do with it? 

A. I put it in the trash can in the service station. j 

By Mr. Buckley: i *. 

Q. Will you tell the Court and the ladies and gentlemep of 
the jury what your purpose was in placing it in the trash can} or 
disposing of it? Why did you get rid of it? j 

A. Well, the reason why I got rid of it was for the simple rea¬ 
son I didn't know what it was. I come here from Baltimore—I— 
Mrs. Stiles. Pardon me. I did not get that. j 

The Court. He said the reason he got rid of it was for the 
simple reason that he did not know what it was. j 

Mrs. Stiles. Thank you. ' | 

By Mr. Buckley: j 

Q. I will 1 withdraw my question I put to you, and ask yo|u, 
where did you get this box? j 

A. I was given it to take it in. I was coming from Baltimore 
and I picked up two soldiers at Laurel. They sa|d 

216 they wanted to go to Washington. j 

Q. Did you know either^one of those two soldiers? | 
A. Xo. They were hitchhiking. j 

Q. Do you know where the soldiers were stationed or did thejy 
tell you where they were stationed; what camp they were in|? 
A. I think they were stationed at Camp Meade. j 

Q. This is at Laurel, Maryland? . j 

A. That’s right. 
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Q. Were you driving, at the time or had you stopped ajny-. 
where in Laurel. Maryland? 

A. No; I was driving. I was waiting for the light when I 
picked them up. , j 

Q. After you picked them up and they were in your car wijiat, 
if anything, happened? 

A. Well, we rode along about two miles. I guess, a mile and a# 
half, before we started the conversation.> 

Q. Did there come a time when you got possession of this 
box? 

A. Yes. 


Q. Where did you get possession of this box from these men? 
A. I say. about a mile and a half after I picked them up, jtist 
as I was coming out of Laurel. ! 

Q. In Maryland? 

217 A. That's right. 

Q. After you got possession of the box there, did 
there come a time when you looked at any of these 
articles? 

A. No. I did not. I 

Q. I do not mean the contents of the box. Did there coiiie 
a time when you looked at the box? 

A. No: I only looked at the box that he give me. I 

Q. How is that? j 

A. I only looked at the box he gave me in the car. 

Q. You looked at the box he gave you in the car? 

A. I didn't look inside the box to see what was in it. 


By the Court: 

Q. I do not understand. You did or you did not look in 
the box? 

i 

A. I didn’t look in the box. 

Q. You did not look in the box? 

A. 1 only looked at the writing on the outside. 

By Mr. Buckley: 

Q. You say the writing on the outside. I show you this 
box. You mean that writing [ indicating j ? 

A. That's right, the writing on the outside of the box. 

The Court. What box are you handing him? 
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Mr. 'Buckley. I am handing him one of the four boxes of 

the Government Exhibits- 

The Court. 1-A? 

218 Mr. Buckley. 1-A. I 

Mrs. Stiles. May I ask what was the question? If 
he read what was on the box? i 

Mr. Buckley. If lie did. j 

Mrs. Stiles. All right. i 

I 

By Mr. Buckley: | 

Q. From what you did read on one of these boxes 


Mrs. Stiles. I beg your pardon. I understood him tof say 
he did not read what was on the box. Maybe I misunderstood 1 . 
The Court. Try it all over again. I am sure I do not ki)ow. 

By Mr. Buckley: j 

Q. After you got possession of this large box which Con¬ 
tained these little boxes, you said it was about a mile arjd a 
half out of Laurel? j 

A. Yes. . | 

Q. Did you then look at one of these boxes? j 

A. I did. 

Q. Did you read what was on the box? 

A. No. He opened it aid showed it to me himself, 4^ 
I read what was on the box. j 

Q. Did you read ‘‘Squibb & Company” on this box? 

A. Yes. I did. j 

Q. Did you at that time think there was anything 
219 illegal about these? \ 

A. Not after I read it. I didn't think there was any¬ 
thing illegal about it. j 

Q. Do you as of today think there is anything illegal abojit 
it? Are you still of the same belief it is not illegal? 

A. I don't have the same belief now as I had then. j 
Mrs. Stiles. I object to what he believes. j 

By Mr. Buckley: * j 

Q. Why did you dispose of these articles in the men’s rooni? 
, V A. When the cop picked me up I didn't have them in m|y 
pocket. I still had them in the car from the time the fellojw 
gave them to me. When the cop picked me up I knew it was 
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United States pronertv and T didn’t want to have it on njie. 
I wanted to get rid of it. because* I knew I wasn’t supposed to 
have it. 

0. You read enough to know it was property of the United 
States? 

A. That's right. \. 

Q. Now. when the officers confronted you later with tjhis 
package, where did they first show you the package? Whhre 
were you when you were shown this package after you l|eft 
it in the rest room ? 

A. I was shown it in number 11 precinct. 

220 Q. In number 11 precinct? ! 

A. That’s right. 

• Q. Did they put you in a cell in number 11 while you wjere 
there? 

A. They did; yes. sir. 

Q. How soon after you were brought in did they put you 


in a cell? 

A. I was put in a cell after the officer he come in andjhe 
opened the box—this is after I been searched. After he jgot 
through searching me he said, “Come into the little room' I 
want to speak to you.” 

He pulled out one of the boxes. 

He says. “What's this?” 

I take"one of the boxes. I looked at it. I still don’t know 
what it is. I say I don’t know what it is. 

So he put it back in the box. put. it on the table, called 
another officer. The other officer came in and put me in jthe 
cell. 


Q. Did there come a time when you were called out of j,hat 
cell and into the room again? 

A. I was called out again. 

Q. Who was there when you were called into the room the 
second time? 

A. Officer they called Taylor. 

Q. He is the narcotic officer of the Metropolitan 
221 ^ Police Department? Is that the Taylor you mean, the 
man who testified on the stand? 

A. The same Taylor who was here on the stand. 
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Q. After Taylor arrived did there come a time when! some 
Other agents arrived?. 

A. They did; yes, sir. 

Q. After the other agents arrived did you see the officers, 
initialing any of these packages? 

A. Well, they were writing, on them. 

Q. I mean writing on them. 

A. Yes. 

Q. Where did that writing take place? 

A. In the same room where I was at. 

Q. In this little room you refer to? 

A. Yes, sir. j- 

Q. Did you see Officer Harper writing on them in that ifoom? 
A. They all wrote, one after another, 

Q. When this box was given to yoli about a mile and $ half 
from Laurel. Maryland, was the matchbox containing the* 
needles also in the larger box? > 

A. I didn’t look in the—I didn’t look in the matchbox. The 
matchbox was in there, but I didn’t look at it. 

Q. You mean the match box was in there? 

A. Yes. j 1 

222 Q. You did not put the needles in the matchbo^, did 
you? 

A. No. I didn’t look in the match box at all. I only lboked 
at one of those boxes. 

Q. When you were confronted by the police in this stjation 
and they asked you about this box being found in th& rest 
room, what did you tell them? 

A. I told them they were not mine. 

By the Court: 

Q. Told them what? ! 

A. At the precinct. 

Q. You told them what? 

A. At the precinct. 

Q. What did vou tell them? 

A. I told them it wasn't my box. 

Q. It "was not your box? 

A. Yes, sir.' 
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By Mr. Buckley: 

Q. Why did you tell them that? 

A. Because I know it was United. States property and |T 
didn’t want to have it put on me, because it was none of min$,. 
and I didn’t understand what it was all about, and I didn’jt 
want to be owning something I didn’t know what it was a|l 
about. 

/ 

Q. But you had seen something on there that it wap 
223 property of the'Government, hadn’t you? 

A. Yes; I had. 

Q. Did the officers at the station ask you anything aboutt 
where you got the box from or anything about who gave yo^i 
the box, or anvthing? 

A. They didn't ask me. 

Q. Frazier, in 1938. you were convicted, were you not,' of 
violation of the Marijuana Tax Act? J 

A. I was. 

Q. What is your occupation now? 

A. I have a rqptaurant, cafe. 

Q. How long have you been conducting that restaurant? 

A. Well. I have been—I was in the delicatessen business ai 
the time this trouble happened, and 1 have been in the delij 
catessen business- 

Q. Where was that delicatessen located? 

A. 4920 Central Avenue. Northeast. 


Q. You are now located where? 

A. 5(535 Fades Street. Northeast. 

Q. That is a restaurant there? 

A. That's right. 

Q. You own the business? 

A. Yes. T cook there every night. 

Mr. Buckley. That is all. sir. j 

224 Cross-examination by Mrs. Stiles: 

Q. Now, you say that this box containing this mor¬ 
phine and the hypodermic needles were given to you by two 
soldiers that you picked up on the way from Baltimore? 

A. Those boxes were. I don’t know what it contained. It 
was given to me—those boxes. 
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Q. Didn’t you say that one of the soldiers opened* the bojfc 

and showed you what was in them?. 

A. No; he didn’t open the box and showed me what was in 
it. He gave me the box. 

Q. On direct examination you made the statement that the 
soldier opened the box and showed you what was in it? 

A. No. no. He'opened the big bo-x. 


Q. He opened the big box? 


A. And took this small box out. 

Q. And he took the small box out? 


A. That's right. He was trying to show me it wouldn’t be 
any trouble. That’s what he was trying to show me—that it 
wouldn't be any trouble to keep it until he came in town. 

Q. Wouldn't be any trouble what? 

A. It wouldn't be any trouble to me if I kept it until h| 
came in town. That’s why he showed me the reading on th^ 
box. 

Q. You were to keep it until he came to town? 


225 A. That's what he wanted me to do. 


Q. Why couldn't he keep it? 

A. He said he couldn't carry it where he wanted to go; h^ 
couldn't keep it at camp, and one thing and another. 

Q. Why did he ask you to keep it? 

A. Well. I don’t know why, why he wanted me to keep it}, 
He had to find out where I lived, and one thing and another, 
and asked me to keep the box until he came to town. 

Q. Did you tell him you were in the habit of keeping narcotkp 
drugs for people? •} 

A. I didn’t know it was narcotics. 

Q. Aiiswer my question. 

A. No; no. 

Q. Did you tell him you were in the habit of keeping narcotic 
drugs for people? 

A. No. 


Q. You did not tell him that? 

A. No. 

Q. What reason did he give for asking you. whom he hacl 
never seen before, as I understood you say, to keep this box of 
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morphine for him until he came in town? What reasoji did 
he give for asking you to do that? | 

A. He asked me where I lived, and I told him where I 
lived and I told him about my business, and one tiring and 
another. | 

226 Q. Talk a little slower, so we can hear you. 



A. He said. “I can find you easy. then. WoulcJ you 
mind keeping the box for me until I come in town?” j 
Q. Did he tell you what was in the box? ! 

A. No; he didn't tell me what was in the box. He lonly 
showed me the box from the reading on the outside, and I read 
it. j 

Q. Did you know from the reading on the outside whjat it 
was; what it was to be used for? i 

A. Supposed to be used for soldier. I 

| ' 

By the Court: I 

Q. You said a moment ago you did not know what it jwas. 

A. I said on the outside of the box it says it is to be used for 
soldier. I 

Mr. Buckley. If I understand the Court. I asked him if he 
had opened the box. and he said no. Then I showed him!/the 
little box. - He said he did not open the little box to seel the 
contents, but he read from the label on the outside what it 
was. | 

The Court. He just answered Mrs. Stiles that he did jnot 
know what was in it. Does not the box itself say what it was? 

Mr. Buckley. Pie testified, my understanding is, on difect 
examination that he read from the box that the box contained 
narcotics. I / 

The Court. Exactly. Now. perhaps I am wrong, (but * 
227 I thought he just answered Mrs. Stiles a few moments . 
ago that he did not know what it contained. j 

Mrs. Stiles. He did. j 

The Court. He did not know what it was. j 

i 

By the Court: I 

Q. What is the fact of the matter? You read that box, jj’ou 
say? j 

A. Yes, sir; I read on the outside. 







/ > 






ROBERT FRAZIER VS; UNITED STATES 


Q. Didn’t you know what was in it? 

A. I mean, from the reading of the outside box, it say^ nar¬ 
cotics, but. I mean, what was actually in the box I don’t |mow. 
Mr. Buckley. He means he did not see the narcotics. That 


is what he means. 


The Court. .The jury will tell what he means. 

By Mrs. Stiles: 

Q. Now. let us get this straight. You say the soldier opened 
the box and showed you what was in it? Didn't you testify 
to that on direct examination? 

A. He opened the big box. 

Q. He opened the big box? j 

A. And taken one of these little boxes out. I 


Q. And took out one of these little boxes? 
A. Yes. 


Q. And you read what it said on the outside of the 
box? 


22S 


A. Yes. sir. 


Q. And you read what it said on the outside of the! box, 
the wording, “solution of morphine tartrate?” j 

A. I read what was on the outside of the box, yes, ma’am. 

Q. You knew what it was in that box. didn't you? 

A. I don’t know what morphine of tartrate is. 

By the Court: 

. Q. What is that? j 

A. I said I don’t know what morphine tartrate is. 

Q. You do not know what morphine is or you do not kjiow 
what morphine tartrate is? 

A. I don’t know what morphine tartrate is. 

Q. You know what morphine is? 

A. I know what morphine is. 

Q. Did you know what morphine was when you say they 
gave you the box? 

A. Oh. yes. I know what morphine is. 

Q. Then, you knew, did you not, that they were giving you 
a package of drugs? 

A. No; at the time I didn’t know they were giving me a pack¬ 
age of drugs. 
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Q. What did you think it was? j ' 

A. From'the way he told me, it was something soldiers} were' 
supposed to have, but he didn’t want to carry it around,*- 
229 would I keep it for him. !■ 


■ - 


By Mr. Buckley: 

Q. When you say “morphine” on the box you knew it con¬ 
tained morphine, didn’t you? 

A. Yes; from what it said on the box. I figured it was mor¬ 
phine. I mean, I thought he was supposed to have it. 


By the Court: 

Q. If your answer to your lawyer’s question is “yes,” Iwhat 
did you mean when you said a few minutes ago that yoq did 
not know what was in it? I . 

A. Just like the match box. They said there were neledles 
in the matchbox. At the time I saw the match box I thought 
it was matches in the match box. The writing on the outside 
of the box- 

Q. Where did you let these men off? | 

A. I let them off at Florida Avenue and New York Avenue— 
where you make the cross there. 

Q. There were two men? 

A. Two men. 

Q. You never saw them before? 

A. I never saw them before. 

Q. Where were you arrested? 

A. I was arrested at 40—no; Minnesota Avenue and Bern-- 
ning Road. 

Q. About how far from Florida Avenue and New- 
230 York Avenue was that? 

. A. I don’t know how many blocks that is.. 

Q. It is quite a distance? 

A. It is quite a distance. 

Q. nd after you let them out and before you were arrested' 
you did not look in the box to see what was in it? 

A. See, I wasn’t arrested right after I left them. 

Q. After you let them out and between that time and the 
time you were arrested you did not look in this big box to 
see what was in it? • 


| 

\ 
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A. No, sir.' | - 

.Q. You did not look in the little box to see what was in it? 

. I A. I didn’t look in the little box. It stood in the ease inf 
the car. j 

Q. You were not curious about it? j 

A.\ No; I didn't think any more about it. 

The Court. That is all I want. Go ahead. 


By Mrs. Stiles: ! ^ 

, Q. You said you were,about a mile and half out .of laurel 
before .the soldiers gave you this box; is that correct? ! 

' A. That’s right,' . - I, 

. Q. What was-your conversation before' he gave jtoiJl this 
box? What led him up to giving you this box? * ' ‘ j 

A. What led up to him giving me this box? 

231 Q. Yes. \ j 

A. Well, after we started talking—first he started 
talking.about the automobile. That’s the first thing he started • 
talking about. He said when he got out of the Army h<& was 
going to get him an automobile, and one thing and another. ' -j 
After a while further he said, "What are you going to do [with 
these bags?” • • j 

I said, “I am going to take them in town.” j* '• 

He said, “You've got a business”—one thing and another— 
“This fellow has a business. Maybe you can find him at njght. 
Maybe he can keep it.” • I 

I said, “What is it?” j 

He said, “I’ve got a box. Will you keep it until I com^ in 
town?” I 

Q. What kind of business? 

A. Delicatessen business. He kne\v he could find me at all 
times. 

Q. What kind of business? I . 

i 

A. Delicatessen store. ’ I 

Q. You did not tell him you had a narcotic business? 

A. No; no. j 

Q. You did not tell him that? j 

A. No. 
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Q. Isn’t it true that up to that time you haji been 
232 talking about the narcotic business? | 

A. No. | 

Q. And that led up to his giving you these things? 

A. No; we didn’t talk about narcotic business at all. j 
Q. Your testimony is that he simply gave you these things 
to keep until he came in town? j 

A. That’s right. j 

Q. You knew they were morphine? Didn’t you testify to 
that? ! 

A. From the outside of the box. it was morphine. 1 
Q. If what you are telling us now is true, why didn’t yop tell 
the officer this story at the time he arrested you? 

A. Because I didn’t know exactly the weight the box carried. 
It was some United States property. I didn’t know what it 
was all about. i 

Q. Did you think there was anything wrong about your 
taking those boxes? 

A. I felt as though I was doing somebody a favor—I felt 
like I had taken some weight on myself, having United States 
property on me. J 

Q. Why were you doing a favor for somebody you had never 
seen before? • ! 

A. Just like I picked them up at hitchhiking. I was doing 
them a favor. 

Q. Why did you think you were doing them a fayor 
233 to keep something that belonged to the United States 
Government? I 

A. I don’t know why I was doing it, but they were soldieirs, 
and during the whole war I tried to do what I could for them,' 
like any soldier. I tried to do them a favor. I 

Q. You stated on direct examination, as I got it, that whin 
you went to number 11 precinct the police handed you one |of 
these boxes; is that correct? I 

A. He opened the big box and took one box out and handid 
it to me and asked me what was it, and I told him I didn’t 

- i 

know. 1 

Q. Why did you tell him you did not know? 

A. Because I still don’t know. 
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Q. You just said you. knew it was morphine. 

A. It is supposed to be morphine, but I don’t know. I don’t 
• know what it is. ' *:■ 

Q. You know what morphine is, don’t you?' ! 

A. Well, he seen it on the-box himself. j 

Q.. Diiiin't you just say you had been convicted in ; l§38 of - 
a violation of the Harrison Narcotic Act? ! 

Mr. Buckley. Marijuana Tax Act. 

A: Marijuana—cigarettes., . ' I 

By Mrs. Stiles: i 

Q. Weren’t you also convicted of a violation of the Hardison. 
Narcotic Act? 

The Court. I canuot hear you, Mrs. Stiles. When? 

234 Mrs. Stiles. In 1937- [ 

The Witness. That is right. 

By Mrs. Stiles: • | 

Q. The Harrison Narcotic Act is an Act covering narcotics, 
isn’t it? ! 

A. I suppose it is. | 

Mr. Buckley. If Your Honor please, Mrs. Stiles kn|ows 
tetter than that. The Marijuana Tax Act is not the Harrison 
Narcotic Act. | 

Mrs. Stiles. He just admitted- j 

The Court. She is asking him not about the Marijuana iTax 
Act, but the Harrison Narcotic Act. She is asking him whether 
or not in 1937 he was convicted for a violation of the Harrison 
Narcotic Act. He said he was. That has nothing to do yvith 
the Marijuana Tax Act. J 

Mrs. Stiles. I asked him that in addition. He also sakj he 
was convicted of the Marijuana Tax Act. j 

The Court. Proceed. He answered the question. j 

By Mrs. Stiles: 

i 

Q. Isn't it true that instead of what you have been telling us 
here, you bought this morphine from these soldiers? 

A. No, ma’am. 

Q. Let me ask you one more question. When you went ip to 
this rest room was this box—You said it was in the compart¬ 
ment of your car; is that correct? 
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A. Jt was in my car, in the front where you keep your 
things, in the front of the car—in your dashboard. 

Q. And you put it in your pocket and took it into ,tlie jest 
room; is that right? 

A. That’s right. 

Q. Why did you try to hide this if you felt there was nothing 
wrong about it? 

A. Well, I knowed that be belonged to the United States 
Government, and I thought it was soldiers that was supposed 
to have stuff that belonged to the United States Government. 
In between time I was trying to do a fellow a favor. 

Q. If it belonged to the United States Government! what 
right did you think the soldier had to have it and give it tp you? 
If you thought it belonged to the United States Government 
what right did you think the soldier had to have it anjl give 
it to you? 




A. Well, I thought he had a right to have it. 

Q. Did you think he had any right to have it if it belonged to 
the United States Government? 

A. Yes; because he was one of the United States Govern¬ 
ment men. 

Q. If you thought he had a right to have it and he had a 
right to give it to you to keep it for him, why didn’t you! tell 
that to the officer? 

A. Well, I didn’t know at the time what I would be 
236 getting myself into. 

Q. In other words, you knew that you had no rigiit to 

have it? 

A. I know. I done wrong by having it. Civilians weren’t 
supposed to have it. [ 

Q. If you knew you “done wrong by having it,” wh>f did' 
you “take it from the soldiers? j 

A. I am telling you now I was trying to do him a favor[ not 
thinking that I would have that much trouble with it. j 
Q. Was. he going to leave it with you and come back and 
buy it from you? j 

A. No; no. He was going to come and get it that nigl^t, he 
said, but he didn’t want to carry it all day in town. j, 

Q. Did he say what he had four boxes of morphine foij? 
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A. Jt was in my car. in the front where you keep your 
things, in the front of the car—in your dashboard. 

Q. And you put it in your pocket and took it into ,tljie jest 
room; is that right? 

A. That’s right. 

Q. Why did you try to hide this if you felt there was nothing 
wrong about it? 

A. Well, I knowed that be belonged to the United States 
Government, and I thought it was soldiers that was supposed 
to have stuff that belonged to the United States Government. 
In between time I was trying to do a fellow a favor. 

Q. If it belonged to the United States Government! what 
right did you think the soldier had to have it and give it to you? 
If you thought it belonged to the United States Government 
what right did you think the soldier had to have it anti give 
it to you? 

A. Well, I thought he had a right to have it. 

Q. Did you think he had any right to have it if it belonged to 
the United States Government? 

A. Yes; because he was one of the United States Govern¬ 
ment men. ! 

Q. If you thought he had a right to have it and he Ifiad a 
right to give it to you to keep it for him, why didn’t youi tell 
that to the officer? 

A. Well, I didn’t know at the time what I woidd be 
236 getting myself into. 

Q. In other words, you knew that you had no ri^ht to 

have it? 

A. I know ; I done wrong by having it. Civilians weren’t 
supposed to have it. i 

Q. If you knew you “done wrong by having it,” why did * 
you take it from the soldiers? . j 

A. l ain telling you now I was trying to do him a favoij, not 
thinking that I would have that much trouble with it. 

Q. Was. he going to leave it with you and come back and 
buy it from you? 

A. No; no. He was going to come and get it that night, he 
said, but he didn’t want to carry it all day in town. j , 

Q. Did he say what he had four boxes of morphine for? 
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A. No, he didn’t say what he had it for. He didii’t say: 
Mrs. Stiles. I have no further questions. 

* * * 4 * 

237 A. That’s right. j 

Q. All the same arrfest? 

A. That’s right. 

By the Court: j 

Q. The question is. Did they involve the Harrison Narcotic 
Act and the Marijuana Tax Act—b6th of them!? 

A, Well, I don’t know.” Marijuana was what they charged 
me with. 


Re-cross-examination by Mrs. Stiles: 

t f | 

Q. You were also charged with a violation of the HaYrfeo'n 1 
Narcotic Act, fob,- toefeiY’f you? 

A. Well, if it was carried as the Harrison Narcotic I 
don’t know. They charged me with marijuana: | 

The Court- Was that in this Court? 

Mrs. Stiles. Yes, Your Honor. 

The Court, fethat all? j 

Mrs. Stiles. That i£ all. 

(The witness left the stand.) f j 

The Court.- Is that f your case. Mr. Buckley? 


Mr. Buckley. Yes, Your Honor. 

The Court. Do-you have anything-else, Mrs. Stilus? 

Mrs. Stiles.. No; Your Honor*. | . . 

(Counsel for both sides approached' the bench, and thej fol¬ 


lowing occurred:) i 

Mr.- Buckley.- Since the defendant has'testified that 


where he came into this possession was a mile or two 
miles out of Laurel. Maryland, now I say that the Govermhent 
has failed to maintain its case. 

The Court. Suppose the jury does not believe him? The 
presumption does not go out of the case when his evidence 
comes in. His evidence does not displace presumption. Sup¬ 
pose they do not believe him? If they do not believe himi the 
presumption stays in. \ 

Mr. Buckley. You mean after he has testified that hq did 
not receive these things in Washington, D. C., that presumpjtion 
still exists that he did? 



NCO'-' 1 . •>, 



64 ROBERT FRAZIER VS. UNITED STATES 

The Court. If they do not believe him, of course. 

Mr. Buckley. This presumption if he does not testify, then, 
goes to certain things. It is a prima facie case. 

The Court. Do vou mean that all he had to do is to take the 
witness stand and tell the most incredible story you have ever 
heard? It is the most incredible story that you have ever 
heard. 

Mr. Buckley. That is the story that he tells. I do not be- | 
lieve the part about his not knowing what was in it. but I do 
believe that part of the story about Laurel, Maryland. 

The Court. Suppose the jury does not? 

Mr. Buckley. I still think he is covering the identity of 
the parties that he got it from out there, and I do believe I 

239 that these things came from where the man was sta- 

I 

tioned at Fort Meade. 

* 

The Court. If they believe him. he is not guilty. If they! 
do not believe him, the presumption is still in the case. The 
jury may believe that the presumption has been destroyed himj 
his testimony. The jury may believe that he has testified 
falsely. That is all there is to it. If the mere taking of the 
witness stand and telling the most incredible story would be 
enough- 

Mr. Buckley. I understand that, but here is a man who 
says these things were given to him in Laurel or nearby Mary¬ 
land. He said something about he knew they were the prop¬ 
erty of the Government. He says he got rid of them or denied!, 
ownership of them at the time. He now says that he looked! 
at the box and he saw the label on the box and he saw “mor¬ 
phine’’ on there. , j 

• From that^ testimony I still say that it has not been proven)- 
that this man had knowledge that it was not legal. 

The Court. I understand your point. I do not agree with] . 
you. Are you making a motion now for the record? 

Mr. Buckley. I am making a motion for the record for aj < 
directed verdict and a motion for acquittal. ' j.. 

The Court. Motion denied. 

Mr. Buckley. At this time I w’ould like to renew a motionl 
that I did make in the very beginning, about the method 

240 by which this particular panel was selected on the first- 
Tuesday of October. 
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The Court. I will deny that. 

Mr. Buckley. And I submit this and I asfr Your Honor] to 
direct, a verdict on- the ground that in this cafee his testimony 
should be believed as to where hC received this, because of the 
fact that it is my contention that since it is manufactured jby 
Squibb & Company, they are from, not in, but from the original 
stamped package, and no presumption should even arise. 

The Court, _ I deny that motion. I 

Mr. Buckley. Your Honor will allow me an exception,! of 


course, to all of these? 1 

The Court. ‘Motion'denied. 


r c - 
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DISCUSSION ON PRAYERS FOR INSTRUCTIONS TO THE JURY 

* [■ 

The^ou^RT. Defendant’s prayer for instruction number one . ' 

is granted in substance. • • J - n ! j. i5 . | 

Numbers 2.3.4,‘ 5, (5“7. S; 9,10, and 11 are denied. 

Numbe^ 12 is granted in substahCei.-' ? : • 

Number 13 is. granted In substance. 

Government’s prayer number one is granted in substance. 
Mr. Buckley. Will'Yoiir Honor allow me an exception to- 
those which were denied? 

The Court. Yes. That will be all. 

241 (Counsel f6r both sides-resumed ;their places at the 
trial table, and the following occurred:) 

The Court. Proceed, Mrs. Stiles. 


OPENING ARGUMENT ON BEHALF OF THE UNITED STATES 


Mrs. Stiles^ May it please the Court, ladies and gentleriien 
‘of the jury, this case has been a little dragged out, but when 
you come down to the simple facts in the case, you have j|ust 
ope point, to determine. . , 

As I told you in the' beginning, there were two parts in the 
indictment, one of which the Government would abandon, 
because that part which charged violation of the statute in 
connection with the vial of codeine tablets we could not sup¬ 
port by evidence, because the codeine tablets did contain a|tax 
stamp. 

As I told you in the beginning, the defendant is charge^ in 
the indictment with a violation of Section 2553 (a) of the 
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Internal Revenue Code—that is the Harrison Narcotic Act 
that you have heard referred to—in that he, the said Robert 
Frazier, did then and there, knowingly, wilfully, unlawfully, 
and feloniously, purchase, sell, dispense, and distribute, a Cer¬ 
tain narcotic drug, to wit, 19 one-half grain syrettes of rfior- 
phine tartrate, and 20 one-half grain codeine sulphate tablets,, 
which said narcotic durgs were not then and there in or from. 

the original stamped package containing said narcbtic 
242 drugs. 

Now, as I told you. the codeine did contain a jtax 
stamp, as you see. Therefore, the only question before Jyou 
involved the 19 one-half grain syrettes of morphine tartijate* 

• * * * * 


277 CHARGE TO THE JURY 

The Court (Schweinhaut. J.). Members of the jury, I 
caution you again that the indictment is not evidence in the 
case and is not to be considered by you as anything butjthe 
formal accusation of crime. 

This defendant, as all defendants in criminal cases, is pre¬ 
sumed to be innocent. That presumption remains with pirn 
throughout the trial, and it prevails until and unless, in ybUr 
final deliberations, you are convinced of his guilt beyofip 
reasonable doubt. The burden, therefore, is upon the Govern¬ 
ment, and not upon the defendant, to establish its case. 1 
A reasonable doubt, as you often now have been told) is 
a doubt based upon reason arising out of the evidence or lpck 
of evidence in the case. It is such a doubt as, after a fair 
and full consideration of all the evidence, will leave a jurpr’s 
mind so undecided that he does not have an abiding convictidn 
of guilt, that is. a settled conviction of guilt which he beliejves. 
will remain unshaken by future thought and reflection. Ijt is 
such a doubt, for instance, as would cause a reasonable, 
thoughtful, and prudent person to hesitate to act. through 
feelings of uncertainty, if confronted with a matter of impor¬ 
tance concerning his own affairs. 

° • l 

Such a doubt does not arise from a mere whim, caprice, 

speculation, or conjecture, nor from a reluctance \ to 

278 convict through feelings of sympathy or mercy. It is 
a conscientious belief, arising after calm, dispassionate, 
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impartial, and • thoughtful consideration of all the evidence 
that there is reason to doubt the defendant's guilt. 

Of course, such a doubt does not imply proof beyond all 
doubt. Happenings between human beings usually cannot 
be proven to an absolute certainty. Therefore, the law does 
not require it. It does, on the other hand, require that! nO 
such person shall suffer the loss of his life, his liberty, on his 
good name unless his guilt is established beyond such a* doubt; 
and if, upon the whole evidence, there is a reasonable hylpo-r 
thesis or theory consistent with innocence, it is your duty to 
find the defendant not guilty. i * 

Putting jt another way, if from the evidence in the <^ase 
there are two theories that you can take equally consistent 
on the one hand with guilt and on the other hand with inno¬ 
cence, you must take the one most favorable to the defendant. 

'Now, in judging of the credibility of witnesses, you njiust 
take into account, and you should, the manner and the de¬ 
meanor and the conduct of witnesses on the stand and the 
plausibility or implausibility of their testimony to youj as 
people who understand human nature and human events. 
'Decide whether or not the stories are plausible or implausible. 
Now, in so doing, if yqu believe that any person who testified 
in the case testified falsely with respect to a matter con r 
279 cerning which he could not reasonably be mistaken, 
you may disregard all or any part of the testimony of 
that person-. 

Now, in connection with that same subject, evidence in this 
case has been received touching upon the prior conviction 
or convictions, as the case .may have been, of the defendant 
for violation of the narcotic laws. That, as you have t}>een 
told by counsel on each side properly, is not to be considered 
by you as evidence of guilty in this case; but it is a ma|tter 
which may or may not. as you view it. bear upon the criedi- 
bility of the defendant when he made a witness of himself ^nd 
testified. The question is whether or not you believe that 
a person, having been convicted before of crime, is as worthy 
of belief as anyone else. That is a fact, like all other fact^ in 
the case, which you are to resolve and determine. 
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The indictment has also been explained to you. and it is a 
simple enough one. It charges that this defendant on the 
19th of April 1944. within the District of Columbia, violated 
the requirement of a section of the Internal Revenue tode, 
the narcotic law. in that he then and there, knowingly, wilfully, 
and so forth, did purchase, sell, dispense, and distribute! cer¬ 
tain narcotic drugs, to wit. some morphine. 19 one-half grain 
syrettes of morphine, which drugs were not then and there in 
or from the original stamped package containing said nartotic 
drugs. 

The indictment, therefore, sets forth the elements 
2S0 of the offense. This must have occurred in the District 
of Columbia. It must be morphine. It need noi be 
19 one-half grains specifically, though I think there is no dis¬ 
pute in the evidence as to that, and that they were not in jthe 
original stamped package. | 

Now, as counsel have told you. each of those elements mjust 
be proved, and must be proved beyond a reasonable doubt.', 

The Government relies for part of its proof of the elements 
of this offense upon what is known as a legislative presumption. 
The Congress, realizing that it is frequently difficult, often im¬ 
possible. to actually prove by testimony, by evidence, th^se 
elements, put into the statute what is known as. as I have t(}ld 
you. a legislative presumption, a presumption, therefore, whi^h 
takes the place of evidence. \ 

Now. that, presumption reads as follows: j 

“It shall be unlawful for any person to purchase, sell, dis¬ 
pense. or distribute any of the drugs mentioned in Sectiota 
2550 (a),” which is a prior section and which includes mor¬ 
phine. as this indictment charges, “except in the original 
stamped package or from the original stamped package; and 
the absence of appropriate tax paid stamps for any of the afore¬ 
said drugs shall be prima facie evidence of a violation of this 
subsection by the person in whose possession same may b^‘ 
found.” I 

With respect to that, presumption, the Government has 
asked me to charge you. and I do so because it is sub-! 
281 stantially the law, as follows: If you believe the de-r 
fendant had possession of the 19 one-half grain syrettes ! 
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df morphine tartrate and that'there were no Internal Revenue 
tax stamps upon them-at the time they were in his possession; 
then you are entitled'to . find that he committed the violation ' 
Charged in the indictment. The Government is not required" 
to prove .that the defendant committed the particular offense ; 
iii one of the particular ways alleged in the indictment-j-that 
is\ purchasing, selling, dispensing, or distributing said morphine 
tartrate syrettes. j 

I add. in that respect, this. There are certain transactions , 
which are specifically exempted from the necessity of bearing 
tax stamps. One of them is a transaction by the Government 
itself. When the United States, in the exercise of its Official ; 
duties, engages in dispensing narcotics, it is not required to , 
pay the tax. The burden is on the defendant to show that he j. 
is in the class of one who has the right to possess narcotic^ that 
do not bear the stamps. 

The defendant has asked me. through his counsel, to cjharge 
you as follows, w’hich I do. Well, I have already donej that. 
Where the facts are as consistent with innocence as thejy are 
with guilt, then the verdict must be not guilty, and ydu are 
charged also that each and every element of the offense 1 must 
not only be charged in the indictment but each andievery 
282 element of the offense must be proved by the Govern¬ 
ment beyond a reasonable doubt. 

As I said, the Government relies for part of its proof iupon 
this legislative presumption, which takes the place of evidence. 

Now’, all this may sound technical or perhaps confusing. 
Actually it is not. This case is simple. 

If you believe the defendants statement of what occurred, 
namely, that two soldiers gave him these boxes of dri^gs to 
keep for them in Maryland, he is not guilty. If you db not 
believe his story, then the presumption which 1 have referred 
to is sufficient to authorize conviction. 

t The case is as simple as that. So you determine thatj fact, 
and you will have to determine the case. 

Is there anything else, gentlemen? 

Mrs. Stiles. The Government has none. 

Mr. Buckley. May we approach the bench? 


/ 

/ 
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(Counsel for both sides approached the bench, and the foU 
lowing occurred:) 

Mr. Buckley. I understood Your Honor to say in >four 
charge that these syrettes—if the jury finds that they are not 
in the original stamped package- 

The Court. In or from. 

Mr. Buckley. I put down what you said, that they arejnot 
in. I do not know whether you said “from.” You did ljiter 
on. 


2S3 The Court. I am sure I did. What is the point? j 

Mr. Buckley. You should have said, “either in or 
from the original stamped package.” 

The Court. I will be glad to do that. | 

Mrs. Stiles. That presumption, of course, says that they 1 
shall have appropriate tax stamps. 

The Court. I understand. I will take care of that. 

(Counsel for both sides resumed their places at the trial tdble, 
and the following occurred:) * 

The Court. It is thought that I (tic! not specifically njiake 
clear one place in this matter. Counsel has asked me to instruct 
you again concerning it. 

You must find, in order to find the defendant guilty, thajt he 
was in possession—literally, that he purchased or sold or dis¬ 
pensed or distributed narcotic drugs which were not in or Vere 
not from the original stamped package. That, of course, jyou 
must find. ■ I 

As I have told you twice now. the Government relies for 
proof of that not upon evidence that someone saw him purchase 
or sell or distribute or dispense, but relies, rather, upon thisjpre- 
sumption of law—legislative presumption—that possession of 
the boxes which did not have a stamp on takes the place of di¬ 
rect evidence of either one or all of those. 

I do not see why there need be any puzzle in respect to that. 
Here is perhaps a simple way. to put it. If you have 
284 in your possession a package of drugs which does not 
have an Internal Revenue tax stamp or if you have in 
your possession drugs which did not come from a package con¬ 
taining the original Internal Revenue tax stamp on it,jyou 
then have got to explain satisfactorily to a jury-how yod got 
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are in 


them, where you got them, and how it happens that you| 
possession of them. 

It is simple enough. Therefore, I say, as I said before, tlhe de¬ 
fendant has got to explain it; and if he has explained it to your 
satisfaction, he is not guilty. If he has not explained it tb your 
satisfaction, this presumption is sufficient to warrant a convic?- 
tion in the case. 

That, I think, is ample. % | 

Mr. Buckley. Would Your Honor instruct the jury with 
respect to knowledge? 

The Court. Yes. I have already done so. I have tolcj them 
the elements in the case. Each of them they have to fincjl: that 
he knowingly had it; that he knowingly purchased, sold, dis¬ 
tributed. or dispensed in the District of Columbia; it jiad to 
be morphine, in 19 one-half grains, or substantially that; and 
that they were not in or that they were not from the original 
stamped package. 

I have to make it complete. 1 cannot make it in pieces. -I 
have to tell them again. 

The defendant tells you how he got it. Tf you believe 
2S5 him, he is not guilty. If you do not believe him, then the 
Government is not required to prove that someone saw 
him purchase them in the District of Columbia or thatj some¬ 
one has to testify that he knowingly did this or that he (know¬ 
ingly had this in his possession. The presumption takes pare of 
all that for the Government. So. again, if you believe what he 
told you, he is not guilty. If his story does not satisfy you, if 
you do not believe it. he is guilty. 

You may take the case. I 

(Whereupon, at 10:25 a. m., the jury retired to consider its 
verdict.) 

(At approximately 3 p. m. the jury returned to the court- 
krooni and the following occurred:) 

The Deputy Clerk. Mr. Foreman, has the jury agreeji upon 
a verdict? 

The Foreman. We have. 

The Deputy Clerk. What say you as to the defendanjt, Rob¬ 
ert Frazier? Guilty or not guilty? 

The Foreman. Guilty. 


I 
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The Deputy Clerk. Members of the jury, your foreman s|ys 
that you find the defendant, Robert Frazier, guilty, and thatjr is 
your verdict, so say you each and all? 

(The jury indicated in the affirmative.) 

The Court. Let the defendant be committed. 

(Thereupon the instant hearing was concluded.) 

* * * * * 

287 \ Proceedings 

•/ % 

motions for new trial and in arrest of judgment 

Mr. Buckley. May it please the Court. I have in this 
a motion for a new trial and" also a-motion in arrest of 
ment. 

Since this case was tried and since the verdict was 
I have sent a man to New York to try to trace the source 
these' narcotics and where they came from! That, man is 
in court, and I would like to put him on the stand and let 
explain to Your Honor just what he has determined from 
investigation-— 

The Court. Very well. 

Thereupon- 

John E. Bradley was called as a witness and, being first 
sworn, was examined and testified as follows: 

Direct examination by Mr. Buckley: 

Q. What is your full name? 

A. John E. Bradley. 

Q. Where do you live. Mr. Bradley? ! 

A. In Silver Spring. Maryland. | 

Q. Mr. Bradley, directing your attention to Wednesday a 
week ago. did there come a time when you left here and | 

288 went to New York City? | 

A. I did; yes, sir. 

Q. In New York City did you go to Squibb & Company? j 

A. Yes, sir. j 

Q. With whom did you talk or have a conversation there?* j 

A. I contacted Mr. A. W. Babcock, who is the manager of j 
the Government Department of Squibb & Company. j 














A. I was; yes, sir. . | 

Q. During the time that you were in the service did ^oti 
or did you not testify in these courts for the Government? 

A. I did; yes. 

Q. You were connected with the Military Police branch of 


the Government? 


A. Provost Marshal investigation. j 

Q. Since you have been an investigator in your own capacity; 
in your own business, have you been called by the Government 
as a witness and testified for the Government? 

A. I have. I 

Q. Mr. Bradley, did you discuss with Mr. Babcock at Squibb' 
& Company the subject of the small boxes in which syretjtes 
were put up by that company? 

A. I did; yes, sir. 

2S9 Q. Did you inquire of Mr. Babcock from what’ 
source Squibb & Company got the narcotics that they 
put up in these syrettes? 

A. Yes, sir. We traced that back to the- 

Mrs. Stiles. I do not like to interrupt and I do not want 
to interfere with any information Your Honor desires to get 
in this matter, but I submit that anything that this gentlenjian 
in New York told this witness is not really admissible. 

The Court. It is hearsay. It would not be admissible ih a 
trial. I am called upon now to decide whether there should 
be a new trial, at which this end will be explored. I tiling it 
is proper for that purpose. 

Mrs. Stiles. Very well. Your Honor. 

The Witness. Will you read the answer as far as it 
The Reporter (reading). ‘‘Answer: Yes, sir. We 

that back to tlie-” N 

The Witness (continuing). Malinkrodt Chemical 
Mrs. Stiles. Will you speak a little louder? 

The Witness. Yes. I have a little laryngitis, Mrs. 
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By Mr. Buckley: 

Q. Where is that company located? 

A. The factory of that company is located in St. Louis-,. 
Missouri. 

Q. Tell the Court what Mr. Babcock told you Jwith 

290 respect to these boxes being labeled and flaps being put 
on them. 

A. The boxes containing the five syrettes were prepared!- 

Q. Keep your voice up. 

A. Were prepared for the Army Medical Corps by the ijC. R. 
Squibb & Sons with morphine that was furnished to theija by 
the Malinkrodt Chemical Company. 

On these boxes they have a sealed flap, which, as Mr. Bab¬ 
cock explained it. is in lieu of a tax stamp or strip. Th4t is, 
it'serves the same purpose as a strip or stamp. 

Q. On each of these small boxes that flap or strip is placed? 
A. That is right, on each individual box. 

Q. Is that flap or strip placed, from Mr. Babcock's expljana-.. 
tion, at the same time this box is labeled; and so forth? 

A. That is right. The label is placed and then- the seal is- 
placed on the box. 

Q. Directing your attention to last week or the early 'part 
of this week, did there come a time when you and 1 weiit to, 
Mrs. Stiles’ office to examine these boxes? | 

A. We did. 

Q. Was it plain to see on the boxes where the strips jhad 
been? 

A. Yes. , ! 

291 Mrs. Stiles. Those boxes are in my office. 

Mr. Buckley. Can we get the boxes down, so he can 
explain? ! 

Mrs. Stiles. I think, if we are going to go into this, we jhad 
better get the boxes. 

The Court. I think we had better. I will take a recess. By 
that time have them here and examined so we can proceed a 
little more quickly. 

(A short recess was had.) 







The Coujrr. I remember what the boxes look like, so if you- 
will direct your inquiry to that, let us proceed. Give me lone 
and give him. the other. v ’ I 

By Mr. Buckley : 

Q. I will show you one of these boxes., Mr.. Bradley. \^ill 
you explain to His Honor what Mr. Babcock explained to you 
about the flap or the strip, as he calls it [handing an article 
to th6 witness]. * ... j 

The Court. . S-t-r-i-p, is that? i 

.... By Mr. Buckley: 

Q. Is that what it is? 

A. A sealed .flap, is what he calls it. ; 

The Court. Sealed flap. - ' * 1 

The Witness. You can see part of the flap on all of theSe 
boxes. As you can see, they come from.here! over the top cjf 

the box. and around to where approximately—I would 
292 say a quarter of an inch over the opposite side—that is. v 

across the end—just sealed across the end. j 

By the Court: 1 

Q. I show you one. Is this the flap you are talking about!, 
[indicating]? ‘ .. I 

; A. That is evidently the bottom part of tlie flap.' 

By Mr. Buckley: 

Q. That is on each of the boxes, too? 

A. That is on each one of the boxes. 

By the Court: 

Q. What is the significance of that flap? 

A.. This flap, as Mr. Babcock explained to me, is in lieu of a 
tax stamp or strip, inasmuch as it serves the same purpose- 

Q. Is there any legend or was there any legend on the flap? 

A.'That I can’t answer, sir. I was under the impression 
that he told me that there was, but I can’t definitely say that 
there was. 

By Mr. Buckley: 

Q. Did Mr. Babcock tell you or explain to you about how 
Squibb Company got these narcotics from the Malinkrodt 
Manufacturing Company in St. Louis? 
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A. Well, yes. 

Q. Tell His Honor what Mr. Babcock told you. fell 
293 it in Mr. Babcock's own words as best you can recall 
them. 

A. Mr. Babcock, when they originally put the syrettes! up 
for the Army Medical Department, went to Commissioner 
Anslinger, the Commissioner of Narcotics here, for permission 
to purchase the morphine to put in these syrettes; and he iwas 
in turn told by the Commissioner that the Malinkrodt Chemi¬ 
cal Company had a supply of morphine there that they w<|)uld 


supply to the Squibb Company to put into the syrettes. 

' .Now. Squibb did not manufacture that morphine. fhey 
merely got that morphine from the manufacturing company, 
which was Malinkrodt, and put it into the syrettes. 

• • .. t ' * 

' By the Court : 

Q. The Government did not own the narcotics in the first 
instance, then, did it? The Malinkrodt Company ownec it? 

A. So far as we have been able to find, the narcotics were 
manufactured by the Malinkrodt Company, yes, sir.. 

By Mr. Buckley: 

Q. Did Mr. Babcock say anything to you or did you ask him 
about whether or not, in his opinion, the taxes had been paid 
by Malinkrodt Company at the time there were manufactured? 

A. Oh, yes. He said it was safe to assume, it was his assump¬ 
tion, that the taxes had been paid, because of the fact thjat if 
they had not been paid, a reputable firm would not supply the 
morphine to them. • / 

294 Q. Did Mr. Anslinger arrange this whole thing? 

A. Mr. Anslinger arranged the transaction afteij* the 
Squibb people had asked him for permission to purchasp the 
morphine; and he said the Malinkrodt Company had the mor¬ 
phine there and they had manufactured the morphine and jthey 
were supplying it. 

Q. Did Mr. Babcock say Mr. Anslinger arranged to have 
these narcotics sent to Squibb & Company? 

A. It was on a letter of authorization from Mr. Anslinger. 

Q. And he is Commissioner of Narcotics? 

A. 'Yes, sir. 


/ 
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Mr. Buckley. That is all. 
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Cross-examination by Mrs. Stiles: 

Q. As I understand that strip you referred to on ther^, that, 
you.said, was in lieu of the tax stamp; is that correct? j 

A. Yes. ma’am. That was Mr. Babcock’s statement, tasked 
him about it. j 

Q. That was on these particular syrette boxes that wer^ made 
for the Government? j 

A. That was on all the boxes that contained these syjrettes. 
There’s been no other boxes made for anyone other th^in the 
Government as yet. They are coming out shortly on 'the 
market. ] 

295 Q. They have not made these for commercial Use?,., 
A. They have made them for commercial use, but 
they have not put them on the market as yet. They have man¬ 
ufactured them for commercial use. 

Q. Would you go into where the tax stamp would be on thps$ 
that would go on for commercial use? j 

. A. I can’t answer that. It is my assumption that they yould; 
be where that strip is now. 

Q. Where the strip is now on those made for the Govern¬ 
ment? 

A. Yes. 

Mrs. Stiles. That is all. 

Mr. Buckley. That is all. . 

(The witness left the stand.) 

Mr. Buckley. If your Honor please. I submit the sdurce 
of these narcotics was known to the narcotic people. It had to 
be if Mr. Anslinger arranged it; and I submit that up to the 
time of this trial there was no burden on the defendant to irace 
any source of the narcotics. However, he did find himself in 
the position, after he was convicted, where it became not i>nly 
incumbent upon him but very important to him that he have 
someone go and start searching the source of these narcoticjs. 

The Court. Your position. 1 take it, narrows down to tfiis: 
that that, within the meaning of the law, is an original 
29G stamp tax. I 


I 
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Mr. Buckley. Yes, sir. I do: and I say that under 
2553. where it says stamps or other methods, that signifies the 
other method. j 

The Court. What do you say to that? j 

Mrs. Sttles. I sav that is not true, vour Honor. 'That was 

. i 

not a tax stamp, hut it was narcotics put out by thq Govern¬ 
ment. and there is a specific statute which exempts {the Gov¬ 
ernment from stamping narcotics when thev put them up, and 
therefore they were not in a tax-stamped package. j 

I think that is the only exception. The Government is the 
only one that can put up these narcotics without putting stamps 
on them. Now. that was not in lieu of tho stamp. There wasn’t 
any stamp, because the Government did not have to use one. 
There was no such exemption given to anyone else, (certainly 
not to the person having the narcotics. j 

I say that it makes no difference if these narcotics originally 
came out of a stamped package. That has nothing toj do with 
it. The section says very specifically that the person in whose 
possession it is found shall have a tax stamp on it. Ojtherwise 
he is violating the statute. It can't go back any farther than 
that. • | ’ ‘ 

It is quite plain, under the law. that when Souibb pijts these 
syrettes out for commercial use. they will have a ta:jc stamp 
on them, because the statute provides, and th^re is a 
297 regulation under that statute which savs this.! I. am 

* I 

citing from the Code of Federal Regulations, Tfitle 26, 
Section 151.48. on page 1168. which says that: j 

“A new tax liability will attach whenever a new derivative, 
compound, or preparation is produced, whether or not .(tax has 
been paid on the component ingredients or parts thereof. ThuSi 
imported opium is subject to one tax. morphine produced in 
this country from such imported opium is subject to ^nother 
tax. a preparation manufactured by the use of such mqrphine 
also will be subject to tax.” and so on. I 

That is what the regulation savs. I submit that thik com¬ 
pany out in St. Louis that manufactured this morphiijie un¬ 
doubtedly pays a tax on it. I have no facts on it. When Squibb 
took, that morphine and put it in the syrettes in this forrji. if it 
had been doing that for commercial use it would have put. at 
















* 



stamp on it; and the only reason it was not put on ther^ was 
that it was producing this for the Government and the Govern¬ 
ment is specifically exempted.' 

Now’, the Government does hot exempt’anyone who got hold 
of that, unless it was probably some one in the medical branch 
of the Army who could show that he was the Government or 
representing it. It certainly does not exempt anyone else and * 

the statute says if anyone is found with narcotics in his posses¬ 
sion, not in or from a tax stamped package, is liable tinder 
the statute. . . | 

298 The Court.. He has got to explain how he comes to 
be in possession.of one that does not have the starjip. 

Mrs. Stiles. That is right, and the fact that this dif not 
have any makes no difference whatsoever The Government 
did not have to put one on. 

Mr. Buckley. In answer to Mrs. Stiles, under Section £553 
(a)—and that is the only one this man is prosecuted unfer¬ 
tile tax is paid by one of four persons; the importer pays a[ tax; 
the manufacturer, if he manufactures, pays a tax; the pro¬ 
ducer; or the compounder. Somebody has to pay the t^x on 
the stamp. 

In the case of Nic/ro vs. U. S., Circuit Court of Appeals, from 
Missouri. 117 Federal (2nd) 624. it was stated: 

“Section 2553 (a). Title 26, U. S. Code is a revenue measure 
and the tax is imposed not upon the retail purchaser fc|r his 
own use. but upon importers, manufacturers, producers, dealers 
in and practitioners, and the provisions of this Act are directed 
toward the collection of the revenue or taxes imposed anf the 
prevention of the evasion of tax by the persons subject to the 
tax.” 

What persons are subject to the Tax? The persons who 
manufacture it. Malinkrodt are the ones who are subject to 
the tax in that sense, because Squibb Company has tolcj Mr. 
Bradley from what manufacturer they got it: and it was all 
arranged by Anslinger. by his authority, that Mjalin-. 

299 krodt sent it to New York to Squibb & Company to be 
put up in these packages. 

The Court. Mrs. Stiles admits for the sake of this argument 
that all that is true and says it does not make any difference 
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whether it is or not, because this man had a non-tax-paid pact- 
age and it falls upon him to explain what right he has to this • 
non-tax-paid package. 

Mr. Buckley. These taxes came from the manufacturer, j 
If the taxes are paid, that is where they came from. They do 
not have to be both “from” and “in.” If it came from Malin- j 
krodt Company, certainly a company of that kind paid the 
taxes, where the arrangements were made by Mr. Anslinger, 
Commissioner of Narcotics. 

Mind you. I did not know any of this at the time of the trial! 
or I would have had Mr. Anslinger on the stand, and I would 
have attempted to get Mr. Babcock from New York in some! 
way. It may not be possible to get him here, but I know I| 
can get Mr. Anslinger here to explain what arrangements he! 
made with Malinkrodt to send this to Squibb in New York.'. 

If Malinkrodt manufactured them, they are from the orig-t 
inal stamped package. That is the original package, whethei! 
it is a barrel or a ton of it. They went on to Squibb, and Squibb 
put them up for the Government. 

Bradley said that Babcock told him these seals or flaps were 
placed on there by Squibb & Company and had Served* 
300 the purpose as a revenue stamp. Bradley tells th^ 
Court that Babcock told him— it is his assumption, of • 
course—that since they came from Malinkrodt Company, th^ 
taxes were paid. If Malinkrodt did manufacture this stuff 
and if Malinkrodt did send this stuff to Squibb & Company, 
Malinkrodt paid the tax. It has to be paid by the manufac¬ 
turer if manufactured in this country. It has to be paid by the 
importer if it is imported in this country. 

Your Honor has seen beer bottles. Your Honor has seen Ja 
little sign on the bottle. “Internal Revenue Taxes Paid.” It 
does not have any tax stamps on it. It is just another way <j>f 
denoting the fact that the tax has been paid. There is nio 
tax stamp on it. 

If Mrs. Stiles’ argument is true and if there was not sonje 
other way of signifying the fact that taxes were paid other than 
a tax stamp, the beer bottle certainly would not have the In? 
ternal Revenue, tax paid at the brewery, or whatever it says. 
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I think it says “paid* at the brewery.” That is the way they 
have of signifying that taxes were paid on there. 

We have had no explanation of what became of these flaps. 
Jhey had to be broken, or whatever happened to them here. 
Did the chemist break them? I asked him about the. tube 
•.that the seal was on. The chemist, Mr. Spear, said that he 
broke that stamp on that tube himself to get to j the 
•301 contents to make an analysis. *. ■. » |', 

I did not know anything about these flaps, riot until 
Mr. Bradley returned from New York. You can see the jflap 
‘ has the Same identical place on each one—probably put there 
by' a machine. 

The Government has not said that they did not break tljiese 
flaps to get the syrettes out. I certainly could not crossfex- 
amine him. We knew nothing about it until Mr. Bradley re¬ 
turned fro^N^ Ydrk ,1 §ybmit the Govern ^ent koe^ r df 
’ Mr. Anslinger arranged this whole transaction." Mr. Anslinger 
made arrangements for Malinkrodt in St. Louis to send these 
narcotics to New York. He certainly would not have made 
such arrangements unless they were legal narcotics, whether 
he bought them for the Government from Malinkrodt {and 
. then had them send to New York; but if he bought them! for 
the Government. Malinkrodt paid taxes on them when] he 
manufactured them, whether he sold them to this Government 
or to some direct concern. [ . 

It is my contention that when he manufactured them, tjie 
taxes were paid,'and if they were not paid Anslinger would hot 
• have arranged for a company to send them to Squibb. Squibb 
Would not be dealing with a bootlegger. | 

There is no burden on this man to send this man up to New 
York. It was up to the Government to prove it. I submit 
that the Government has not acted in good faith—hot 


Mrs. Stiles, but the agents. They had to know where 


it came from. It was on the box. Why didn’t they 
inquire of Mr. Babcock? . 

The Court. The reason for it is that they did not think 
it was necessary. I guess, because their position is that it does 
not make any difference. 


" 


.S’ 

- •Tw - 
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Well. I have "each of your positions clearly in mind. I have 
got to studv it more thoroughly than just by sitting here ajid 
listening. I will take it under advisement. 

Mrs. Stiles. Your Honor. I have a case here that I thihk 
answers Mr. Buckley’s contention. 

The Court. Cite it. Mr. Reporter, write this up for me on 
this question. 

Mrs. Stiles. Flowers vs. United States. 83 Fed. (2d) 78, 
and this, among other things, involved this particular section 
under which this man was indicted, and the Court says: j 

“But defendant urges somewhat faintly, and without citing 
anv authorities, that there was no proof that the morphihe 
delivered to Clark did not come from an original stamped pack¬ 
age. If it was necessary to be shown in a prosecution of a peddler 
of narcotics, in contradistinction to a prosecution of one who 
had registered, then it was not shown and the case must be 
reversed. But we are of the opinion that in a case of an um- 
registered peddler such evidence is not necessary. Obviously, 
if it is, the numerous convictions for unlawful sales undjer 
the statute here involved have been unlawful, a|nd 
303 no further prosecutions can ever be sustained under this 
section except in the most anomalous and unusual situa¬ 
tions. For the insistence carries with it the necessity for the 
proof of the element of negation, ordinarily impossible !of 
proof.” 

Then the Court goes on and sets out that there are thojse 
•persons who would be required under the statute to register,, 
and in handling narcotics the wholesalers have to register aiid 
retailers have to register, and it is necessary to show that ja 
registered wholesaler did not sell from a stamped package hr 
that a retailer did not sell from a stamped package. But jit 
goes on to say: 

“The section nowhere seems to offer any protection”—j— 

Mr. Buckley. What section is this? That is Section 2. 

Mrs. Stiles. This is the section under which this man {is 
indicted. ' 

Mr. Buckley. 2553 (a). It says, Section 2, Sales. 
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Mrs. Stiles. This is a sale, but they are referring to the 




protection. He claims thg,t. there was no evidence that it was 
in or from a ^tampi package.' j 

,^fr. Buckley. Your ftonor, J do not want to interrupt Mrs. 

Stipes. /Tfye cassis pertaining to sales- i 

The Court.. Let her read it. 


A 


Mrs. Stiles. There wa$ a sale in it, but they are referring to 
the same statute, that we, are referring to, the 

304 protection to different persons: . 

; “The. section powhere seems to afford any protection 

to an unregistered illicit peddler. In short, some may lawfully 
$ell and handle in. and some from, an original stamped package, 
depending^on.their registration, but.pot,both ip and from, 'those 
who are.no.t registered may not legally sell at all.” 

; Of course, we have not alleged that there is any sale! here, 
but we are alleging that the sale is presumed by the possession. . 

Mr. Buckley keeps referring to Jhe original stamped package. 
As I pointed out to Your Honor, the statute provides that every 
production of this narcotic must.be stamped, so.that jin an 
ordinary narcotic the tax would be paid by the manufacturer 
£nd by the producer, ayd, every time that is changed in form, 
that person who changes it must pay the taxi. j , ^ 

, Squibb & Company, in producing these syrettes, would] come 
within those who would have to pay a tax.* The only difference 
here is that these were not produced for commercial use - . K 
they had been s he would have had to pay a tax on it’. 

Mr. BuckleyI Who?* .... j . t 

, • .Mrs. Stiles. Squibb would have to pay h tax on it. Tl^e fact 
that no, tax stamp was on these cannot be protection fpr this 
man. Jt is only protection for the Government, because it 
is specifically exempted from having to pay a tax. 

305 I really cannot see where there is any confusion :in the 
case at all. 

I think it is a misinterpretation of the statute by co 
If I understand his contention correctly, it is that once a 
paid upon a narcotic by an importer or by the persons who 
manufacture it, that is the end; that anybody can havle that 
narcotic in the future, a peddler or anyone else, if he can dimply 
show that somewhere away back along the line a tax was paid. 


unsel. 
tax is 
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If that were the snirit of the law. it would be vwvi easy for 

• \ 

narcotics to be stolen from the manufacturer. The! tax has 
been naid on them:*therefore anyone -«-ho handles them in 
any kind of illicit trade after that would be nrotectect That 

1 am sure no one believes to be the smnt of the law. \ 

Mr. Buckley. Your Honor, mav T sav this in closing? Mrs. 
Stiles is referring to the Flowers case, which deal* with (selling, 
not in or from the original stamped nackagc. which is 

2 of the Narcotic Act—originally.' Section 2 refers to selling 
narcotics. The Government at no time has to Drove felling. 
That is the reason for Section 1. which includes 2551) The 
Government does not have to prove selling, because everyone 
who possesses does so at his own peril. If they are handled 
by reputable people or the Government has reason to believe 

that they are legitimate narcotics, that is the reasdn the 
306 Government is reouired to prove- 1 


The Court. This indictment charges that this de¬ 
fendant sold and dispensed and distributed and purchased, 
which said narcotic was not in or from a stamped package. 

Mr. Buckley. There is no presumption of sale. < ! 

The Court. The presumption that it happened when it is 
not in an original stamped package takes care of that. I 
Mr. Buckley. We submit that it is from and it has tp be 
from Malinkrpdt. the manufacturer, to Squibb. j 

The Coi'RT. I see your point. j 

Mr. Buckley. The strip is identically the same in each box. 
The agents who opened up those boxes, who gave them to (the 
chemist, had them treated or processed for fingerprints, have 
never once opened their mouths about the strip on the box.- 
We don’t know who opened them. 

Mrs. Stiles. The Government does not deny that there may 
have been a strip on there. That is just exactly what the irive|S-' 
tigator stated he found out from Squibb. I am granting there 
was. for the sake of argument: but has the investigator testified' 
he was told that strip was in lieu of a tax stamp? 

Mr. Buckley. Or equivalent to. That is what he said. 
Mrs. Stiles. Or equivalent to. It was in lieu of a tax stamp 
because the Government did not have to put a tax stamp 
on there. I am not denying that there was a strip arif 
307 there. 
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306 Government is reouired to prove- 
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from Malinkrodt. the manufacturer, to Squibb. 
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chemist, had them treated or processed for fingerprints.!have 
never once opened their mouths about the strip on the box. 
We don’t know who opened them. 

Mrs. Stiles. The Government does not deny that ther^ may 
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307 there. 


there was a strip on' 
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Mr.. Buckley. Mrs. Stiles said eyeryppe who handles 
it has to put a stamp on it. Your Honor saw the bottle which 
disappeared. Mrs. Stiles said it was given back to the narcotics 
agents. There was one stamp'on it.- 
Mrs. Stiles. He is referring to the bottle of codeine, which 
the Government withdrew from the case,- because this vial Of 
codeine had a taA stamp across the top. I % 

I am not contending that everyone who handled that drug 
that- made rip the codeine drug had the stamp on that bottlej. 
but the person who, put up the codeine iu that bottle paid th|e 
last tax which is on that bottle; and,, of course* the ta»x 
was paid on the product in the battle that made up the codeine 
tablets—I don't know what was in, it—paid the tax for what¬ 
ever kind of product it was that made up the codeine tablet^' 
and that paid for the tax stamp. 

When it reached the hands of this defendant, it was i» tfcb 
form of codeine tablets, and the person who put those codein^ 
tablets up in that bottle paid a tax, and that is why there was 
tax stamp on it. 

The Court. 1 will take the case under advisement. 
(Thereupon, the instant hearing was concluded.) 

• * * * # 

309 Mr. Buckley. May I approach the bench, your 
Honor?. j 

(Counsel for both sides approached the bench, and the fol-j 
lowing occurred:) 

Mr. Buckley. I assume, from conversation with Mrs. Stiles! 
upstairs, that your Honor is going to rule adversely to my| 
proposition? | 

The Court. I am. j 

Mr. Buckley. I spoke to Mr. Kirkland about joining in 
this appeal with me, which he has consented to do. He is en¬ 
tering his appearance in the matter. 

Mr. Kirkland seems to think that part of this first count 
being abandoned is of great importance. He and I have looked 
up several cases. 

The Court. 1 went into that phase of it, too. 

Mr. Buckley. I' did it in the very beginning when I raised 
it with the Bain case, and your Honor seemed to think that 
the Bain case is not applicable here. 
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The Court. I had some others that I found upstairs; but 
I suppose you have broached the question of bail pending 
appeal? y 

Mr. Buckley. I have. 

The Court. I have determined that question adversely to 
you, too. I do not believe that these questions of law that 
you have in this case are of substance. Therefore. I 

310 think you ought to ask the Court of Appeals to let liiim 
out. They will look it over carefully. Tf they thinjc it 

presents a substantial question, they won’t hesitate a few Sec¬ 
onds to turn him loose on bail. But I am not willing to db it. 

Mr. Buckley. After we went into this question of a sub¬ 
stantive part of the indictment being abandoned, it seeified 
to be a substantial question. There are no cases in the District 
on it. 

Mr. Kirkland. There are no cases in the District. 

The Court. I found a half dozen of them in a reasonably 
quick search which hold that that is not the same kind of thing. 
Bain presents a vastly different question. It may have bleen 
unfortunate language used by Mrs. Stiles when she said,j “I 
abandon part of a count.” What she meant was that the Evi¬ 
dence would not support the proof as to codeine, but wo|uki 
support the proof as to the morphine. 

I think, if I recall. I have found some cases on that, too. 
At any rate. I think that can be likened to a case of a man 
who stole six articles, and you proved only five. You canhot 
prove that he stole the sixth one. The Government does hot 
fail in its proof there because it proved only five. The theft is 
still there and the possession is still there of morphine. 

Mr. Kirkland. Would you hear us on two or three ca|ses 
that we have, which I think might convince your Ho^ior 

311 that there is a substantial question of law? 

The Court. Bring them up to the bench. 

Mr. Buckley. If there was anything in point in this juris¬ 
diction, I know your Honor would rely on that and we wopld 
be bound by it. 

The Court. I do not know if I have found anything tha^ is 
precisely the same thing. 







* ' TrV+O'-.y via 



-MS* " 

-1' 


"3M 


l ■ 


[ • .. v 

STATES 1 "87 


1 

.0 


Mr. Kirkland. Your Honor, recalls that the indictment 
charges the unlawful transfer of both morphine and codeii>e. 
It is in the conjunctive. 

I am informed that at the outset of the trial the defense was 
quite certain that it had a perfect defense to the alleged unlaw-, 
ful possession of codeine, 

There is one case 1 would like to call to. your Honor’s atten¬ 
tion, United States vs. Fawcett, 115 Federal (2nd) 764. Inane 
particular I think it is very important, because it states that: 

“The test as to whether the defendant is prejudiced by an 
amendment”—we say it is an amendment- 

The Court. And I do not. 


I 

Al 

* 


■i 
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Mr. Kirkland. “To an indictment has been said td be 
whether a defense under an indictment as it originally stood 
would be equally available after the amendment is made, land 
whether any evidence the defendant might have would! be 
equally applicable to the indictment.”- !. 

'312 The point we make, taking your analogy to the lar¬ 


ceny, is that if the allegation was that a person }iad 


1 


stolen five articles, you might have something to argue a^ to 
whether the proof was at fatal variance with the allegation; 
but here the allegation was that he was transferring unlaw¬ 
fully the morphine and the codeine. If it had been in jthe 
disjunctive, morphine or codeine, proof of one would h^ve 
been proof of the other. ! 

The Court. Suppose the indictment stated that? 

Mr. Kirkland. We would have attacked it. Here is was — 
as though he had stolen a black and white dog. Under that, 
the allegation being specific, it has to be proven. | 

The Court. One dog? . I 

Mr. Kirkland. Had it been “white or black dog”—an ^11- 
black or an all-white dog. ! 

The Court. Or a black dog and a white dog. That is this 
case. 

Mr. Kirkland. W’e say, being averred in the conjunctiye, 
it cannot be separated, and that it would be a fatal variance. 

There is one other case here, which happens to be a narcotic 
case. It is the case of Guilbeau, 2S8 Federal 731. This, i^ is . 
true, turns on the question of variance: 
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“A woman had been charged in a single count with the un¬ 
lawful sale of ‘certain derivatives and salts of opium, to-wit,. 

*. four grains of morphine sulphate’ upon evidence of an 
313 unlawful sale by her of four grains of morphine hydro- 
chloride.” 

I could brief it by saying that the proof showed that instead 
of being hydrochloride. 0 it was morphine sulphate, and the 
court held that to be a fatal variance. 

The Court. I think it is. To use your illustration, the 
defendant is charged with stealing a white dog, and then the 
Government wants to prove it was a black dog. 

Mr. Kirkland. That is a fatal variance. 

The Court. That is that case. 

Mr. Buckley. Suppose the allegation was that the defend¬ 
ant stole a black horse and a white horse? 

The Court. That is all right. If they failed to. prove the 
black horse, you were still notified that you were going to be 
charged with stealing a white horse. They find they have not 
' the evidence to convict you of also stealing a black horse. You 
are not prejudiced, because you have been told that the Gov-* 
eminent is going to charge you with stealing both horses, 

Mr. Kirkland. Wasn't it stated that the indictment with 
respect to codeine would be abandoned? 

The Court. That is where Mrs. Stiles got into trouble. He 
would not have thought of it if she had not used the phrase, 
“The Government abandones this part of the indictment.” 

Mrs. Stiles. I won't be so honest next time. 

The Court: She did say that. It is perfectly clear 
314 what she meant, and I believe she said so. as a matter 
of fact. She said that the codeine did have stamps 
on it, and therefore she was not urging that. 

Gentlemen, I went into it rather hurriedly. Of course. I 
can be wrong, but I cannot see any substance to either one 
of these points. 

Mr. Kirkland. I woulfl like to call to the attention of your 
Honor the case of United, States vs. Dembowski, reported in 
252 Federal 894, particularly at page 899, where the court 
said: 


■ 
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“Furthermore, in view of the manner in which the various 
allegations m this indictment are connected and interwoven 
with each other, it would, in my opinion, be impossible to 
attempt to abandon any of the charges therein made without 


also amending the form in which the allegations are ma^le; 


so that, even if there might be cases in which an election ^nd 
nolle pros of part of a count would not necessarily involve 
an amendment of the indictment, yet this is certainly not such 
a case.” 

In other words, we feel that if there was an abandonment 
of the count in the conjunctive in an indictment with a single 
count; that abandonment would affect the defendant, ^tnd 
therefore the Court would be powerless to proceed, on lack of 
jurisdiction, and also the defendant would be entitled tol be 
discharged. 

315 The Court. I did not use these cases at the time. 

You will have to persuade the Court of Appeals to let 
him stay out. 

I will protect your record by denying it now, so they w6n r t 
ask you why you did not let the record show that you didt it. 

Mr. Kirkland. We will object now, and give notice of lap- 
peal. your Honor. 

The Court. Y es. 


(Counsel for both sides resumed their places at the t^ial 
table, and the following occurred:) 


SENTENCE OF THE DEFENDANT 


The Court. Do you want to say anything? 

Mr. Buckley. No. sir. 

The Court. Sentence in this case will be twenty months to, 
five years and $2,000, defendant to stand committed until pay¬ 
ment of such fine. 

The motion for bail pending appeal is denied. 

For the record, I meant to say that the motion for a new 
trial was denied, the sentence is what I have just imposed, ^nd 
the mot ion for bail pending appeal is denied. 

(The instant hearing was concluded.) 
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Holding a Criminal Term 
April Term, A. D. 1944. 


District of Columbia, ss: • | 

* » • • • I 

The Grand Jurors of the United States of America, in aneL 

for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Robert Frazier, on, to wit. the nineteenth da|y of 
April 1944. and at and within the District of Columbia, afore¬ 
said. did then and there violate a requirement of Section £553; 
(a) of the Internal Revenue Code, in that he. the saidRdbert 
Frazier, did then and there knowingly, wilfully, unlawfully.jand. 
feloniously purchase, sell, dispense, and distribute certain nar¬ 
cotic drugs, to wit. nineteen one-half grain synettes of ijnor- 
phine tartrate and twenty one-half grain codeine sulphate tab¬ 
lets. which said narcotic drugs were not then and there, in or 
from, the original stamped package containing said narcotic 
drugs: against the form of the statute in such case made and. 
provided, and against the peace and government of the said. 
United States. 

Seward N. Nunns, 

Attorney of the United States in j 
and for the District of Columbia. 

A true bill: 

Martin Norman Leese, Foreman. 

* * * * * 
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Wednesday, October 16, 1946 


** 


z 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that was respited in this case yesterday;-: 
whereupon the said jury upon their oath say that the defendant' 
is guilty iii manner and form as charged iii the indictmjent;- 
whereupon said defendant is committed to the Washington 
Asylum.and Jail, and the case is referred to the Probation Offi¬ 


i ' 


cer of the Court. 


t 

* 


322 Filed Oct. 23, 1946. Charles E. Stewart, Clerk. 


Motion in Arrest of Judgement and Other Relie|f 


and convicted does not state facts sufficient to constitute an 


Code. 


(b) That the panel from which the 12 jurors were obtained 
to try the defendant, did not contain a truly representative 
group of a cross section of the inhabitants of the District of 
Columbia, economically, socially, religiously, and politically, 
educationally and racially. 




Comes now the defendant, by his attorney of record, M.| Ed¬ 
ward Buckley. Jr., and moves that the verdict of guilty returned 
against him by a jury in this Court on the 16th day of October 
1946, be arrested, and further for other appropriate relief,! and 
po judgement and sentence be imposed upon him thereof, for 
the following reasons: 

1. That the indictment upon which the defendant was tried 


offense against the United States. 

2. That this Court was incomplete and not properly consti¬ 
tuted and therefore, lacked power and jurisdiction to try this 
defendant. 

(a) That the petty jury in panel to try this defendant, were 
not selected, drawn, summoned, and impaneled in accordance 
with law and in violation with the District of Columbia Code 
for the District of Columbia and Title 28 of the United Sjtates 


(c) That at the time of the selection of the jury panel for 
this court, Government employees represented a dispo^tion- 
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ately larger number of prospective jurors, than if this partic¬ 
ular panel had been drawn and selected in compliance with 


the law in selecting jurors for the various panels of the Coprts. 
3. That the Court is without jurisdiction of the offence in 
that the offense hereto was not committed in the Dis- 
323 trict of Columbia. ' j 

4. For other and additional reasons, apparent from 
the record and the case made, which will be called to the Court's 


attention on the hearing hereof. 


Motion for New Trial and Other Appropriate Relief 


Comes now the defendant, by his attorney of record.) M. 
Edward Bucklev. Jr., and moves the Court to grant him a (new 
trial for the following reasons: j 

1. That the Court erred in denying defendant’s motion) for 
acquittal, which was made at the conclusion of the evidence. 

2. That the verdict is contrary to the weight of the evidence. 

3. That the verdict is not supported by substantial evidence. 

4. That the Court erred in refusing to instruct the jury as 

requested by the defendant’s*prayers. * j 

5. That the defendant was substantially prejudiced andjde- 
prived of a fair trial by reason of the following circumstances. 

That the attorney for the Government stated in her openjiug 
argument to the jury, that the prosecution was going to aban¬ 
don a certain protion of the one count and only count of fhe 


indictment. 


he 


6. For other and additional reasons, apparent from 
record and the case made, which will be called to the CouH’s 
attention on the hearing hereof. 

* * * * * 

326 Thursday. November 21. 1946 


Come as well the Attorney of the United States, as 
the defendant in proper person, in custody of the Superin¬ 
tendent of the Washington Asylum and Jail, and by attor¬ 


ney, 3VI. Edward Buckley. Esquire: and thereupon it 


demanded of the defendant what further he |ias to say wjiy 


is 


fl 
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t5ie sentence oftfielato sfeuld^ not, be pronounced*against him, 

i ■ ' • .1 < 

arid he says nothing 'except, is he has already said; whereupon" 
it is considered by the Court that, for his said offense, the said 
defendant be committed,to the custody of the Attorney General.- 
6r his authorized representative for imprisonment for a period- 
Of Twenty (20) months to Five (5) years and to pay a fiiie'of 
Two Thousand Dollars ($2000.00). j 


Defendant s Prayer Xo. 1 


x The Court instructs the jury that every man charged wijth a 
criminal offense under the law is presumed to be innocent lentil 
proven guilty beyond a reasonable doubt by the evidence given 
upon the witness stand at the trial; and that this presumption, 
of innocence applies to every stage of the case, in which the [de¬ 
fendant when he is arraigned, remains with him through [the 
trial, goes with the jury in the jury-room and remains there 
until the jury are satisfied beyond a reasonable doubt that [the 
.defendant is guilty as charged in the indictment. The burden 
of overcoming this presumption of innocence and of proving 
the defendant guilty as charged, beyond a reasonable dotibtj.is 
upon the Government, and if the Jury have a reasonable dohbt 
as to defendant's guilt on the whole case, or as to any material 
.or essential fact or circumstance to prove the charge as laid; in 
the Indictment, it is the duty of the jury to give the defendant 
the benefit of such doubt and find a verdict of not guilty. 

Gr. in substance. . i 

(Signed ) H. A. S.l 


Defendant’s Prayer Xo. 2 


The Court instructs the jury that in the case on trial, in whi<j:h 
the defendant is charged with purchasing morphine tartratle, 
within the District of Columbia in violation of Section 2553 a 
of Title 20. United States Code, that where the narcotics men¬ 
tioned are in the original stamped package at the time the nar¬ 
cotics are discovered by . the officers, then the legislative pre¬ 
sumption of purchase other than from the original stamped 
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package created by this particular section, namely, 2553 a, dbes 
not arise. 

Denied. , [ 

•(Signed) H. A. S[ 

* * # * * ! 

335 Defendants Prayer No. 3 

The Court instructs the jury that in prosecution for viola¬ 
tion of Section 2553 (a) of Title 26. United States Code, the 
legislative presumption of prima facie evidence of purchase, 
arises only, when the narcotic drugs are found to be in t^ie 
possession of the defendant and the narcotic drugs are not in 
the original stamped package or from the original stamp|ed 
package. . i 

Denied. 

(Signed) H. A. S.j 

* * * * * 

I 

336 Defendant's Prayer No. 4 


The Court instructs the jury that possession of a narcotic 
drug is not and can not lawfully be made prima facie evi¬ 
dence of a violation of the Harrison Narcotic Act, but mak- 

• /1 • 

ing the possession of a narcotic drug, which does not bear the 
required stamps prima facie evidence of its purchase other thAn 
from the original stamped package, in violation of statute, vip- 
lates no constitutional rights of the person on trial. 

Annotation 51-A. L. R. 1170, SO-A. L. R. 1S6. 

Denied. 

(Signed) H. A. S, 

* 4 * * * 


337 Defendant's Prayer No. 5 

j 

The Court instructs the jury that an illegal sale of a driig 
need not be made with knowledge that the act inhibited, 
in order to constitute an offense, but “scienter" is a neecssai^y 
element of the offense of purchasing narcotic drugs except froijn 
or in the original stamped package. 

Purchase—Annotation 30 A. L. R. 249. 
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Nhgro vs. United States, C. C. A- Mo. 4 Fed. 2nd—781. I 

Denied- “ I 

(Signed) H. A. S\ 

• * * * * 

w i 

338 Defendant's Prayer No. 6 

.. .... j 

The Court instructs the jury that when Narcotic dri?gs 
are found to be in the possession of a person, who is pn 
trial, but the evidence discloses that the drugs when found 
are in or from the original stamped package, then no inference 
will be permitted that the possession was unlawful. 

• Wong Lung. Sing vs. United States „ C. C, A. Cal. $ Fdd. 

2nd—780. ! 

Denied. 

(Signed) H. A. S. 

****.*• 

339 Defendant's Prayer No. 7" 

• The Court instructs the jury that before the defendant ca|n> 
be found guilty-upon this indictment, the burden of proof 
upon the Government to prove to the satisfaction of the jury, 
beyond a reasonable doubt, that the defendant. “purchased” 
the narcotic drugs mentioned in the indictment, within the' 
jurisdiction of this, cpurt, namely, within the District 6f 
Columbia. 

Conaldson vs. United States, C. C. A. Utah. 23 Fed. 2nd-4- 
17S. | 

Brightman vs. United States, C. C. A. Okla. 7 Fed. 2nd4~ 
532. ” ' j 

Denied. 

(Signed) H. A. S. | 


340 Defendant’s Prayer No. 8 

m 

The Court instructs >the jury that if from the evidence 
produced by the prosecution, the government has failed tjo 
prove to the satisfaction of the jury, beyond a reasonable 
doubt, that the defendant “ purchased” the narcotic drugjs 
“within the District of Columbia /* then it would be the duty 
of the jury to find the defendant u not guiltij > , because thh 






burden of proving “venue” of the crime, is upon the Govern¬ 
ment. 


Brightman vs. U. S ., C. C. A. Okla. 7 Fed. 2nd—532. 

Sixth Amendment to the Constitution of the United States. 
Denied. 

(Signed) H. A. S. 

* * * * * 

i 

341 ' Defendant’s Prayer No. 9 

The Court instructs the jury that a narcotic drug, to be 
considered, as being in or from the original stamped package, 
does not require that an actual stamp must appear on the 
package containing the drug, and if the importer, manufac¬ 
turer. producer, or compounder complies with any other 
method which may be prescribed by the Secretary of the 
Treasury to signify the payment of taxes by the importer, | 
manufacturer, producer, or compounder of narcotics, any such 
tax may, under regulations prescribed by the Secretary, be j 
collected by stamp, coupon, serial numbered ticket, or such 
other reasonable device or method as may be necessary or 
helpful/ in securing a complete and prompt collection of the’ 
tax. * 

Authority for Prayer No. 9 

Title 26. United States Code. 

Section 2550 (a) Tax. 

Section 2550 (a) by whom Tax is paid. 

Section 2550 (c). How tax is Paid. 

1. Stamps.—The tax imposed by subsection (a) shall be*j 
represented by appropriate stamps, to be provided by the 
Secretary. 

342 3. Other Methods.—Whether or not the method' of *' 

collecting any tax imposed by this section or by section 
3220 of Title 26, U. S. Code, is specifically provided therein, 
any such tax may, by the Secretary, be collected by stamp. | 
coupon, serial numbered ticket or such other reasonable de¬ 
vice or method as may be necessary or helpful/ in securing 
a. complete and prompt collection of the tax. 


Denied. 

(Signed) H. A. S. . 
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343 Defendant's Prayer No. 10 

The Court instructs the jury that only persons “selling*' 
narcotics in or from the original stamped package are liable 
for, the payment of tax. “ “ ' ; l*-* 

Gerardi vs. United States, C. C. A. Mass. 24 Fed. 2nd—1)89. 
Denied.. * v ’’ 1 | 

(Signed) H.A.S. 


344 Defendant's ^rayer No. 11 

‘" ■ ■ : 

The Court instructs the jury that possession of narcotics 
creates no presumption of violation under Section 3220 T^tle 
.26, .United. States Code, where necessity for the defendant) to 
have registered is not shown by the government. ' • ] 

. Gerardi vs. United States, C. C. A. Mass. 24 Fed. 2nd—1)89. 
Denied. ' ' j 

(Signed) H. A. 


345 Defendant’s Prayer No. 12 

’ • i 

The Court instructs the jury that where the facts are as 
consistent with innocence as they are with the guilt : of Ijhe 
defendant, their .verdict should be that of not guilty. 

Romano vs. U. S., C. C. A. N. Y. 9 Fed. 2nd—522. I 

^ Gr. in substance. 

(Signed) H. A. S. 


346 Defendant’s Prayer No. 13 

I - 

* 

The Court instructs the jury that each and every element 
of the offense must not only be charged in the indictment tfut 
each and every element of the offense must be proven by the 
government. 

Hale vs. U. S., C. C. A. W. Va. 89 Fed. 2nd—578. 

Gr. in substance. 

(Signed) H. A. S 
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Wi 1* an zptml tom* toMX 4*o tm «r fcl* ftUtrJUt Cm 4 of it* &H 
Onltod tWM for the OtoteMk W Cotorebto, h*X<Ua« « Crtotoel Uw, uhtofc *•» 
*uiu<l la too oowtotiun, of Uk» Appellant heroin, iiaiSNT mnsK» for *1«UUw 
255>A of Titt* 26 United 5t*t*o C*4« # ylOaUpti of a 4#eil* 

of ft* Korv&Mn tfarsoiio A«i # mi vtrm* *p*>«*X 1* pifoaeouWi pw$m*% to It* 
proviaioru* of th» Cod« of U*» 1 a m& for tho Pletrlot of CoIua^U* 

Itw District Mart lad Juritotetton to tsy Aypoltoat, imax? mzi3*, 
to Ctttatool Corn Ho. 73-S06 upon tho tkm of it* MMmM ii retwned by the . 
Croud Jttry. the Tory returned * vertflAt of "«uUtjr, fro* abloh vordtot and >;£ 

i : * . ’’ , * ‘I • * . • '•.'*•• ' *•* 

subse-iusot ^Ufiyamb Appoliont ops***#. 




AAWALflKBUlH 




Appellant «a» indicted dWJa 5, im, to CrtoilMi Cose No. V3,e06Uw>.) 
to tbo Juno Toro, iyW», ecntolninj «m count, the toe count •har&od that «a ' i; : 
i$ril iS» X%St, Iron gQMfl ftto.aijtotot f* toast* itoxi to, did tod*. 

I • , ( , . *' y 4 . ■ A r ' ' • % N ,* ■» A**"* • ' " * • . 

USfik, wlltoliyi wsXwttttily endfetonitowy Jtop«iM 4*4 dU- 

► 1 • s •. ■ ... ■ f r J . ' v , ' • ' ' v ' : • > .*> A ■ .• * “t 

■ •. ^ • . ■, , - • v • * .' , * . . • *\ •. * * i * * . * >. r 

irttrato oortato aweetto dr**#, to>«to, atootwa ono^uOf srotoa ojmtooa of 

• . - _• '. .• v r , i ; / .'•• • ■ ._• ' v ; •• •■ • •...', \ ; . ' " ■■;■.: ;• J- 

aorfAIn* tortMt* '«Ad faetty mo-fa Hi &*l» oodotoo «u4fe»to tobiote, 
litl MWto dms« WK* not toto tod ttoro in or frun tho origtoa ottojpwl 

% ' % e '.J' C . 1 • * * ' * ■ * . t • • .. • , 

pMtogo oonUtoi a toid norooUa dru«d. (OwtorMortoa otvtajod,) ;'■ 

■ ; »» ttoiiwny «ddM«d «a toiuaf of too aov«rtomt, «w ta too affect 
ttoto 00 Ajwtt XV, 1VX4 too AppoUont *»» orroatod fw vtoUttog o tntffto w»g« 
uiatlto, «aw«sdtog Vio opood waWtotto i ldiito M^^ ill totototQ o , 'to Mmtog 

soto, M.s,» ottbto th* hietrtot of ^oitobia* by t)ffieto ft-.». • irsrooi-. 
to too kotropotltoo HoiiM Pr y ortotol . tto toottoto y tod uo od •* totoXf of th* 
OovoHWtot by Officer Harper, moo to too orroai that »t too lta« AppoXlont got 
of hit KitttoobU .0 to toXk * ohort, <U*t«M« to too jjotrol bto* kpf*U**t 
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«• mU m A*pei.rlng hin « th* rlfiht to trial, by an impartial jury 

' • - i , 1 

of th<i District wherein the cri^e 10 alleged to have been cceaitlod 
despite Article :)# section 2 and the fifth oi>4 sixth \vmmnt* of the 
federal Constitution# which render tho verdict end sentence herein 
void end - or errotwous* 

the trial court wan improperly constituted end without jxwer to sub¬ 
ject Appellant to tho paino end penalities of trial end sentence be- 
eeuse the J«*7 was not an ir^rrfciol jury end the verdict end sentence 
herein are each illegal end void* 

tSm verdict end sentence era each contrary to law* The verdict toeing 
rendered by a Jury idUch did not represent a proper oroee eeetlcti of 
the eomaunity# end whose prospective nerabore were unlawfully permitted 
to arbitrarly end capriciously determined whether or not they would 
serve as Jurore# which determination uraurjxxl JoJioial power* 
the verdict end sentence are each against the siibetantlal weight of 
the evidence* 

the grave errors of law exieting In tMe cause require the exercise 
of the eupervioory power of this court to rectify the aaae# including 
the trial courts denial of Appellant 1 e Motion for A Judgment Of Ac¬ 
quittal* tho denial of ouch of the Appellant* e ?raysr»# the denial of 
each of the Appellant** challenges# objections and notions Including 
the Motion Far A hew friai# and also the denial of Appellants Mold m 
In Arrest Of Judgment# and In the ohurge of the Court to the Jury* 
the prosecuting officer herein unduly and unlawfully encroached Upon 
the powers and functions of the Ju d icial deportoaewt of our government 
represented by the Grand Jury# by# after the Jury wee sworn herein# a- 
bendonlng curtain jmttors charged In tho unc count indie taunt herein 
aotiprising tho twenty one-half grains of cocaine sulphate tab lota whose 
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ccntalnor tarn* the tax s trusts, and aubctant lolly and pre judicially 
changing the Raid iiutiotoont to oortprlee only nineteen one-half grain 
syrettes of K^or^hlne tartrate, uhloh mavo&tiwmxt deprived Appellant 
of hie subat-nttal right of being duly Informed substantially in ad¬ 
vance of the trial of the nature and cause of the accusation against 
him In violation of the Sixth Ajacndiawit and of the doe process of lee 
olames of the Fifth Arssttdtaint, also because sold sulphate tablet# were 
In said indlehasnt conjunctively joined with said syrettes* 


In this original prosecution Appellant was denied due process of lex 
end of the equal protection of the law by being indie ted and tried 
without the exletanee and possession of evidence of guilt beyond reason 
able doubt while those charted with other alleged crimes are not in¬ 
dicted and tried until such evidence is at hand and pjrcoptly available; 

end by indietcvint and trial in a District in whioh the alledged offense 

" ■ * 

did not occur, and whose occurrences in material part are devoid of the 
excess of judicial power in violation of Article 111, flee, 2, and Fifth 
and sixth Ai?at*teent* from which Appellant craves to bo freed* 

The trial court at the time of trial below heroin was Improperly con- 

. " i 

aUtuted and hence woo then and there without power to subject AppelUn 

i 

to the pains and penalities of trial and liability of eentenanoe herein 
because the trial jury bales heroin was than and there not an impartial 
jttxy in violation of the rights of Appellee guaranteed by the dee pro¬ 
cess clause of the Fifth A a ar v i as ot and the l&porilaX jvuy guarantee of 
the flixth Ar.«ndmsnt, which tenders the verdict and sentsnoe herein eeeh 

• “T. 

unlawful Qf\cl void because the same is against express provisions of the 

- ~ T 

' • ••. * * 

Constitution, which bounds and lirJLto all Jurisdiction, 
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rcw Wiiiot and Mltmot herein &rt> each contrary to 1** tseauee th« 
mm violate the provision* of lav stated, and otliere, In points, and 
cuwseriee of argumnt, ana through a lx hereof, 
the verdict and sent mm> herein ore each agjtinet the substantial 
eelght of the evident# herein beoauee Appellee typically Old not 
robot! the Material evidence of Appellant, 

the grave errors of las existing in this cause typically. Indicated in 
points, one through alx hereof, require in the interest of public god 
private justice, the exercise of the supervisory powers of this court 
to rectify the ease* 

the #neresu*l**nt alleged in point six, caused the abandonment of cer¬ 
tain natters charged in the one count Indio taent herein comprising the 
twenty one-half grains of ooedino sulphate tablets* ehich In in* 
diotaent cere con unotiveiy joined with said syrettes, and Which en¬ 
croachment. doprivcd Appellant of Ida substantial right of being duly 
informed substantially in advance of the trial of the nature and came 
of the Accusation cgfBtlnot bin in violation of hie rlgfite under the 
Sixth Amendment, and of tite due process of la* clause of the fifth 
Aacndeent, 

must 

the Sixth Awendncnt to the Constitution requires that *in all Ofi&inaX 
projection 0 , the accused shall enjoy the rl ; ht to a speedy and public 
trial, by an "impartial* jury*. 

In CnitiN* Sirfito® vs ^ood (299 U, S*, 123# &l lx* Id,, ?8, 57 8,- €t,, 
177) it pa* held that] 

"In dealing vtlth an eeployoe of the Covoro^wit, tl>o court would 

proporiv be saUcitious to discover whether in vie* of the 
nature or elrounstanoea of Ms &u>ioywont, or of the relation 
of the particular governmental activity to the natter involved 
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Involved in the prosecution, or otherwise, ho actual Hie* 
end, If ho htxl, to dtwtuaUfy hi*"* 

In tho oooo of United states va woods, the accused woo on trial for 
theft free * otoro of a private corporation, whereas. Appellant wee on trial 
for a violation of the Internal Revenue Statutes of the United States, namely, 
violation of the Harrison Narcotic Act, which the 3<jpreae Coart of the United 
States declared is constitutional as e Revenue eeaswre and not as on attempt 
to intcrfer with the Folios power reserved to the States* (0, 3* vs Doreens, 
249 U# 3*, 66,) 

Csn it he seriously end considers! itiy urged that Appellant was tided 
by an "impartial Jury", when it is taken into consideration that App ellan t, 
having exhausted all of hie perewptory ohallengee, and having his challenge 
, for ouuoa denied m to all of tho twelve Government ewploycd jurors includ ing 
Alexander Moore, and Benjamin Root, the foraor, end the wife of the latter, 
mah being employed in the Office of the Secretary of the Treasury, which is 
the parti c ula r branch and the particular individual* of the Oovemsisnt to 
when Congrcee has placed the responsibility of adminlotering end enforcing the 
narcotic laws, as well as the collection of such revenues* Because Appellant 
was being tried far a crlne of violating the Internal Revenue Statutes of the 
thilted States, namely, The Harrison Narcotic Act, and the witnesses against 
Appellant included Federal Narcotic Agents, who are employees of the U* 3* 

i , .■ 

treasury Departmmt, also a cheniat who is an employee of the 0# 3, treasury 
Departewit end a Flnger-prlng expert employed by the Federal Bureau of Invest!* 
nation of the Department of Justice, it would be deseed ridiculous if not sil ly; 
I for anyone to contend that Appellant wee thus deprived of his liberty i» due 

to * triel by a fair end "impartial” jury, sueti as he is gparaiv 
teed by the Fifth and Sixth Aiaondeents of the Constitution* 
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Appellant, here, finds himself in * much different position thee the 
defendant in the ©*se of U* $* vs food®, supra, Appellant here ie charged, 
not with the larceny from eone private corporation which any juror, whether 
employed by the Government or net, could cit end hear the evidence, end render 
a fair end impartial ver* let, BUT Appellant herein woe charged with the par¬ 
ticular crime which, doubtless would be of epeoial interest to employees in 
certain Oovemaenial Doper taenia of the U* &*, ae set forth in the opinion of 

f 

the Supreme Court in the *feode ease. Supra; 

"And what appears to be so obviously true in this case of larceny 
from a private corporation, mould bo true also in criminal pro¬ 
secutions in general, running the gamut of offenses from murder, 
burgUrly and robbery to Ghost* end disturbance of the peace* 

*tfe think that the imputation of bloc simply by virtue of Qcivem 
mental employment, without regard to any actual partiality, 
growing out of the nature and olroun&tunoee of particular oases, 
rests on on aeougption without any rational foundation* 

"It ie sold that particular orimee might be of eiooii Intense* 
to employees in certain Oovemmeot Departemnte, ae, for e x am ple, 
the crime of counterfeiting, to employee* of tne treaeuiy, 31* 
*hen we conoider the range of offense* end the gmeral run of 
criminal prosecutions, It ie apparent that each eases of special 
Interest would be exceptional. 

*lhe law pemlte full inquiry as to actual bias in any such in¬ 
stances* We repeat, that we are net dealing with actual bine 
and, until the contrary appears, we must asses* that tbs Courts 
of the District, with power fully adequate to the occasion, will 
be most careful in those epeoial instances, there ciroumetaaess 
suggest that any actual partiality may exist, to safeguard the 
just interests of the accused** 

this, the Trial Court failed to do, by denying Appellant** Motion to 
challenge the Jury for cause,(R. 22,) and thereby occasioned the deprivation of 
Appellant** liberty without due process of law, fifth Amendasnt of the Coasiitu 
Ucn of the United States* 

in Glasuer ro Ufaited States* 115 b* #* to, 7*» it la held that* 

"Upon the trial judge rests the duty of seeing that the trial ie 
conducted with solicitude for the essential rights of the accuse 
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The rule of the ceawcn law on this subject is thus stated by fileeto» 


•Jurors nay be challenged propter affeotun, for ousplelo of 
bias or partiality* This »oy bo either a principal ohallen&e, 
or to the furor* A principal challenge io ouch, where the 
eavtee asol^ied carries with it pries fee le evident works of 
suspicion either of Malice or favor* so, that a juror ie a kin 
to either aide within the ninth degree* that he hae been or* 
bitrotor on either side* tl+at ho hae an interest In the eaueej 
that there io an action depending between him end the party* 
*»*«^*t<«* that he hae foraerly bean a juror in the oa um cause* 
that he Is the party 1 # waster, servant, counselor, steward, or 
attorney. ***#*•*• all these ore princlfel causes of challenge* 
which, if true, cannot be over-ruled. for jurors mutt be own! 
exoeptlone aejorss (above all exception) 3 81* Coe* 363# See 
alec Thompson 6 K* Juries, p* 176* 


toy an overwhelning weight of authority this rule ie recognised in this 

» 

country* and there ie no provision of our Constitution changing it or impairing 
its vigor* 

A few cases only need be cited in wfrinh it baa bom tatto -that ±t 1© 

error to permit a clerk or eoployee of a private jerty or a corporation to elt 

ae a Juror over the objection of the opposite party* Central ft* Co, v* 

Uitohell, 63 Qa* 173, 179* Hubbard v. ftuUedge, 57 Hies* 7# 12) Louisville, 

H* 0* 0 ?• ft* Co* v* Mask, 64 Hies* 738, 744, 2 So* 360* Burnett V, 

Burlington & ft* ft. Co. i6 Neb* 332# 334, 20 H* tf* 260* Omaha 6 ft* Valley ft* 

Co* v* Cook, 37 Hob* 435# 55 *« V* 943*' Houston 6 7* C* ft* Co* v* Snith 

(Tex* Civ* App*) 51 ®# r J* 5061 Michigan Air Line 31* Co* v* Games, 40 Kleh* 

383, 385* Xa Louisville, H* 0* 0 7, U* Co* v* Keek, supra, the court said* 

"It does not natter that he >ad the self confidence to swear tha 
he could try the cause impartially* It woe not for hi* to de- 
. tenalne hie coapoteney on that point* t&en the fast woe de¬ 
veloped that he wee in the eoploynent of Ap*>eUant the law ad- 
judged hi* incompetent* me lew does not lead juror# into the 
testations of o position where they *ay secure advantage to 
theoeelves by doing wrens* nor p owit the p o ssibilit y *s tk#•«, 


theesaolvee by doing 
wavering balance bei 


by self-internet." 


These wore all civil cacao, for stronger reasons the doctrine op* 


in ericdnal prosecutions. 
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ttUhln * few lints* the Kedsral Constitution provides- "ho person 
shall ****ebe deprived of lift* liberty or property* without due 
presses of lowj «****( jth *«dt*)(arfd that) «******!& &11 criminal 
prosecutions* the occusod shall en joy the right to **«<►*** trial by 
an impartial Jury of the ***#4 loir lob wherein the crime shall have 
bean oomltted****** (6th Awit*} 

Hit jurors depriving Appellant of hit liberty herein were initially 
•elected by the Trial Court asking the aen and weeen ae c b cr * of the 
panel to bold up their hands if they did not desire to serve* (R. 15| 
21*22 and Argument J oint i) 

thus seleoted Jury did not ae ries a due* impartial end fairly 
pro tentative cross section "of the * ^district eberoln the crime 
shall hftvo boon coerittod*" (6th Aadt*) because by eueh request the 
trial Court unlawfully abdicated Its exorcise of Judicial rower 
(Federal Constitution Article III* See*2) of judicially determining 
who had* and who had not* good and lawful caude for being Jud ic i a ll y 
relieved* ae to this cau$e* of the performance of their public duty 
of acting as Jurors; and thereby the Trial Court unlawfully delegate^ 
to each of such prospective jurors the undue and unlawful j>rivllegs 
of each deciding for themselves arbitrarily and ooprielovely whether 
he or she would in this cause perform ouch public duty* 

Ancon the my potent reasons vhy the Jury which deprived Appellant 
of his liberty was not a due* impartial and fairly representative 
w croso~»ecticn w of the ****dlstriet wherein the c^las shall have been 
ooKwdttel*" (6th AKidi») the result of lie undue and unlawful eclectism 
cure typically that Said jury did not coc^rice any of those; 


(a) of the non-logsl profession; and 
(bj having business* or being executives* or persona of imnpL 


or bunkers, or brokers* etc 
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<•) wM«a 0 , sm $fcQ0 par diy(toe payi»f juror*) •* 

whos thare or* legion in these Haw of high ba£M and ' ; 

' #vw 1 / 

stash by the urvlue end unlawful proems of aalaotian owployeJ her*-, 
to, leaves to mid Qletriat only them amiable mm will tog to ‘ 
frafcm such pubito duty, to* ore either covanuunt anplayaae who 
dm* tholr regular ** Ur le* tolls Mtlng a* Jurors, or hoaamive* 
for direretm at ths nodeet Jury fee of $4,00 per toy. i 
9 m foregoing, being to* mlaatful reaactt shy too trial jury beloe 
sad sm t sss d solely of goveswmnt * *r1 o y **a, on# of tom, Alexander boor*, . 

• • • • * • i 4 t k t • -i »<■.' *,-.fa * 

ms senfssssdly *ueh employe* to to* office of to* iSeowdasy of to* ItoMdryj^ 

‘ V * ' ' 1 V-;.'V ; • v 

Mid Juror fioojaoln Root** ©if© 4 m* *X*o ©it ©opXoy#© In IK* offic© «r IK*; V s 

“* ' >.>V 4 , -’.v^ | . < ’• • ■ ... 

fecreUry ef to* Treasury! too 1* by 1*» charged with tod doty of administer- 
ing tha nswotio lam ea well an to* eoUooting of to* Hawaii*, both of toich 
violation were eherg*d in the indidtaaot herein. 2d U^.C.A, 2600 4St 2606 


j*roro Alexander Mss** m* m employed a* ** mdsengsr ** tooiWto 
Of 5eoratary of Treatm*, tolls the eifa of trial juror tonjanin j 
Root (IW to) m» to- mtftoto in to# offto*.*f to* 8mm*mjr «< ||| 
TTeomny, too Is charged by la» *tto:% ; d^ *f •*«?*»«*** 
Mid the enforcing or the narcotic lana as well ao coUoctlng each 
fttv«nu*© *e thos© Itt th* ixdUlMttt Noftln* 2d Pd3#C*A* 

' yy<- - ;--y\ ;' 

$606* . - .' v . -J- '■ft 

M i* *teltt©d b/ A{jj-elX*© 9 * "A*©**r I© 

»©twr©*di*i lit «M|>}?orl ©f %4iltUoii f©r r©o©n*id«r*tlMt of *»Uc« 

1 ... v ^^-... no>e«...»a».»W ■ totod ^^u> e a.m to. *i »rr i i m f W tS S 'drt i i Kfi^t 

w ' l;-vi-;' ; 


HOTS X » Ad*ttt©4 by up: 

. sapport of *psp 
Srtg flpmXe 

?K)1I8 0* 8| Pi Id* 


©© In v|© I© Sop$>l«a*itt*X H©nor©ndt«i 5n 

.lion for rsooruil^kiratlon of *oll©n for b©iX pmlW 




tlii* Court mm tb* 


r**p*otfullgr ur**# 4h*r«Xur*, 
*nd 4Mp*nt roudmd ty tb* C<wb MM# 
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